Making Sun Francisco Buy Betier

October 17, 2008

United States Department of the Interior

Fish and Wildlife Service '

San Francisco Bay National Wildlife Refuge Complex
9500 Thornton Avenue

Newark, California 94560

ATTENTION: Mr. Mendel Stewart, Refuge Complex Manager
SUBJECT: Amendment No. Five to BCDC Consistency Determination No. CN 10-03
Ladies and Gentlemen: , :

On January 25, 2008, the U.S. Fish and Wildlife Service (USFWS) submitted a project
description for the Phase One Improvements at the Alviso and Ravenswood complexes, and
requested that the Commission concur that the proposed project was consistent with its
Amended Coastal Zone Management Program for San Francisco Bay. The Commission concurs
with the determination of the USFWS that the project is consistent with the Commission’s
Amended Costal Zone Management Program for San Francisco Bay. )

Furthermore, your permit contains special conditions which require you to take certain
specific actions. Since this amended consistency determination contains an array of special
conditions regarding monitoring and reporting for Phase One activities and previously
authorized on-going maintenance activities for all of the ponds in the project area, BCDC would
request that we set up a meeting in November 2008, to coordinate the most efficient process to
ensure that these requirements will be met. - ‘ :

The Commission’s Letter of Agreement for the subject consistency determination is
attached. If you should have any questions regarding the attached Letter of Agreement or need
~ any further assistance, please contact Max Delaney of my staff at 415/352-3668 or

maxd@bcedc.ca.gov. ' ' '
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LETTER OF CONDITIONAL"
CONCURRENCE FOR CONSISTENCY
DETERMINATION NO. CN 10-03

(As Originally Issued on April 29, 2004,
As Amended Through October 17, 2008)
AMENDMENT NO. FIVE

United States Department of the Interior

Fish and Wildlife Service

San Francisco Bay National Wildlife Refuge Complex
9500 Thornton Avenue

Newark, California

ATTENTION: Mr. Mendel Stewart, Refuge Complex Manager

Ladies and Gentlemen:

Conditional Concurrence

A. The San Francisco Bay Conservation and Development Commission concurs Wlth the
~ determination of the U.S. Fish and Wildlife Service (USFWS) that the following project is

consistent with the Commission’s Amended Management Prooram for the San Francisco

Bay segment of the California coastal zone, subject to the USFWS's acceptance of the

conditions contained in Section II below and the incorporation of those conditions into
the project. If the USFWS fails to agree to the conditions and fails to incorporate the
conditions into the project, the USFWS should treat this conditional concurrence as an
objecion and should notify. the Comumission immediately. If this- conditional
concurrence is converted into an objection, the provisions of Title 15 Code of Federal
Regulations Sections 930.43, 930.44, and 930.45 shall apply.

Authorized Project. The USFWS-deseribes-the-project-asfollows:

In the Bay (existing maintenance requirements authorized previously in BCDC Permit
No. 4-83 to-Cargill):

" a. Use and maintain the existing dredge locks to allow equipment to enter salt ponds

for maintenance (previously part of BCDC Permit No. 4-93, issued to Cargill);

b. Place riprap in the minimum amount necessary to protect existing levees, as
approved according to Special Condition H-C II-F (previously part of BCDC Permit
No. 4-93, issued to Carglll)

c. Repair and use docks on an in-kind, as needed basis, that €ees will not result in a
significant enlargement or increase of square footage (i.e., not more ore than 100 square
feet) over that of the existing dock (previously part of BCDC Permlt No. 4-93, issued
to Cargill);

d. Maintain, or replace in-kind, and use existing marine crossings (previously part of |
BCDC Permit No. 4- 03 issued to Cargill);
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e. Provide native refugial cover several weeks prior to lock access, as needed to
implement the Bbest Mmanagement Ppractices, as described in the bestananagement
praetices; Special Conditions TN II-] and H-0 II-K herein (previously part of BCDC
Permit No. 4-93, issued to Cargill); and .

f. Clean out, maintain, and use existing intake channels (previously part of BCDC
Permit No. 4-93, issued to Cargill). .

Within fhe 100-foot shoreline band (existing maintenance requirements previously
authorized in BCDC Permit No. 4-93 to Cargill):

a. Maintain and use water control structures and access facilities (previously pért of
BCDC Permit No. 4-93, issued to Cargill); and v

b. Store, on a temporary basis, shoreline protection materials in certain designated
areas approved in writing by or on behalf of the Commission for levee protection
purposes (previously part of BCDC Permit No. 4-93, issued to Cargill).

Within salt ponds (existing maintenance requirements authorized previously in BCDC

Permit No. 4-93 to Cargill):

a, Maintain and use in a serviceable condition, the salt pond: levees owned or
controlled by the USFWS through the placement of material dredged from inside salt
ponds or material imported in the minimum amount necessary to repair or protect
levees (previously part of BCDC Permit No. 4-93, issued to Cargill);

~ b. Maintain, or replace in-kind, and use existing improvements, such as pumps,

pumping facilities, culverts, pipes, siphons, electrical distribution lines, tide gate
structures, fences, bridges, roads on salt pond levees, walkways, bulkheads, and
similar facilities (previously part of BCDC Permit No. 4-93, issued to Cargill); '

¢ Install and use new pipes, culvérts, siphons, intake structures, electrical distribution

e

lines for the USFWS'’s operations, and pumping facilities, all involving the minimum
fill necessary (previously part of BCDC Permit No. 4-93, issued to Cargill); '

d. Clean-out, maintain, and use existing intake channels, tide gates, brine"ditches, and

pumps into salt ponds (previously part of BCDC Permit No. 4-93, issued to Cargill);

‘e. Dispose material dredged from salt ponds along the inside and top of salt pond

levees to maintain levee configuration (previously part of BCDC Permit No. 4-93,
issued to Cargill); '

f. Provide native refugial éover several weeks prior to lock access, as needed to -
implement the best management practices, as described herein in Special Conditions
ILN [L] and B-O ILK (previously part of BCDC Permit No. 4-93, issued to Cargill);
and :

Temporarily store shoreline protection materials at specific, dry land locations
approved in writing by or on behalf of the Commission, for levee protection
purposes (previously part of BCDC Permit No. 4-93, issued to Cargill).

Within salt ponds (Initial Stewardship Plan):
Salt Pond Conversion: ,

a. Convert the ponds in the project area from a solar salt making production system to
a variety of managed wetland habitats; '



- LETTER OF CONDITIONAL CONCURRENCE FOR CONSISTENCY
DETERMINATION NO. CN 10-03 :
(As Originally Issued on April 29, 2004,

As Amended Through October 17, 2008)

AMENDMENT NO. FIVE

Page 3

Alviso System A2W (Ponds A1 and A2W). Use and maintain the Alviso System A2W
by intaking Bay water from Charleston Slough at an existing, 60-inch-wide tide gate
structure at Pond Al, and circulating water from Pond Al through an existing 72-
inch-wide siphon that runs under Mountain View Slough to Pond A2W. Construct,
use, and maintain a new, 48-inch-wide outlet tide gate and staff gauge structure at
Pond A2W, resulting in approximately 1,860 cubic yards of fill "covering
approximately 20,038 square feet (0.46 acres) of salt pond water surface area;

Alviso System A3W (Ponds B1, B2, A2E, A3N, and A3W). Construct, use, and maintain

‘ ‘the Alviso System A3W by intaking Bay water at an existing 36-inch-wide tide gate

and/or a new 48-inch-in-diameter culvert at Pond Bl, circulating water through
Ponds B2 and A2F, and discharging water through Pond A3W using three new, 48-
inch-wide tide gate structures to Guadalupe Slough, resulting in approximately
1,861 cubic yards of fill covering approximately 18,730 square feet (0.43 acres) of salt
pond water surface area. Manage Pond A3N as a seasonal pond by draining the’

pond initially; : '

. Alviso System A7 (Ponds A5, A7, and A8). Construct, use, and maintain the Alviso -

System A7 by installing two new, 48-inch-wide tide gate structures for intake from
Guadalupe Slough at.Pond A5, circulating water to Pond A7, and constructing,
using, and maintaining two new, 48-inch-wide tide gate structures to discharge
water to Alviso Slough from Pond A7, resulting in approximately 1,652 cubic yards

~of fill covering approximately 3,484 square feet (0.08 acres) of salt pond water surface

area. Manage Pond A8 as a seasonal pond by draining the pond initially.” Conduct -
adaptive management for Alviso System A7, as required, by operating Pond A8 as a
seasonal batch pond (a batch pond does not have a direct hydrologic connection to
the Bay or tidal sloughs or creeks, is not integrated into one of the continuous tidal
drculation systems, and allows water to evaporate to achieve varying salinities
within a pond, beneficial to specific species); '

~ Alviso System A14 (Ponds A9, A10, A11, A12, A13; A14, and A15). Construct, use, and

maintain the Alviso System Al4 by intaking water at the two existing 48-inch-wide

- tide gates at Pond A9, circulating water through Ponds A10 and All, and

discharging water through two new 48-inch-wide tide gates at Pond Al4 into Coyote
Creek, resulting in approximately 1,866 cubic yards of fill covering approximately
11,326 square feet (0.26 acres) of salt pond surface area. To increase the amount of
water that can be discharged from Pond Al4, and thereby improve circulation in all
the ponds, widen the existing tidal channel that conveys water from Pond Al4 to
Coyote Creek by excavating 3,700 cubic yards of material and placing this material
inside Pond A14 to reinforce the levee. The excavation would increase the top width
of the channel to 35 feet, increase the bottom width of the channel to 7 feet, increase
the depth of the channel to 7 feet for approximately 880 feet of the channel, and will
impact approximately 0.5 acres of tidal marsh. This work is necessary to allow for
the sufficient movement of water through the pond system to maintain the required
level of dissolved oxygen in the waters being discharged to Coyote Creek
(Amendment No. Four). Manage Ponds A12, A13, and Al5 as batch ponds;

Alviso System A16 (Ponds A16 and A17). Construct, use, and maintain the Alviso
System Al6 by installing a new 48-inch-wide tide gate structure at Pond Al7 to
intake Bay waters from Coyote Creek, circulating water from Pond A17 to Pond Al6
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through an existing 50-foot-wide levee gap, and discharging the water into Artesian
Slough through a new 48-inch-wide tide gate structure at Pond Al6, resulting in
approximately 1,350 cubic yards of fill covering approximately 1,089 square feet
(0.03 acres) of salt pond water surface area;

Alviso-Island Pond Complex (Ponds 19, 20, and 21). Construct, use, and maintain the
Alviso-Island Pond Complex by creating one or more levee breaches to Coyote
Creek at each pond, allowing full tidal circulation within these ponds and removing
the existing Coyote Creek siphon pump, Mud Slough pump, and tidal control gate
between Pond A21 and the Mud Slough pump, resultingin approximately 10,905
cubic yards of fill covering approximately 148,500 square feet (3.4 acres) of salt pond
bottom surface area. (After fill placement, the filled areas will be submerged at most
tidal stages) (Amendment No. Three). If required to ensure habitat is available for
specific species, conduct adaptive management at the Island Ponds, including
operating the island ponds as seasonal ponds for particular species prior to levee
breaching, for the Initial Stewardship Period. This adaptive management will not
require construction of any intake or outlet structures and there will be no
discharges to the Bay or sloughs. The ponds will then be breached as part-of the
long-term restoration plan; ‘ ' -

. Alviso System A22/A23 (Ponds A22 and A23). Construct, use, and maintain, the
. Alviso Pond A23 water control structure, resulting in approximately 676 cubic yards

of fill covering approximately 6,098 square feet (0.14 acres) of salt pond water surface
area. Operate Ponds A22 and A23 as batch ponds for the first two years of the Initial
Stewardship Period and manage as seasonal ponds during: years 3-6 to reduce
salinity; - '

‘West Bay Pond System (a.k.a. the Ravenswood Complex) (Ponds 1, 2, 3,4, 5, 85, and

SF2). Operate the West Bay Pond system as batch ponds for the first three years of
the Initial Stewardship Plan. Reduce pond salinities during years 3-6 of the Initial
Stewardship Plan and subsequently operate the ponds as five separate sub-systems,
as follows: (1) operate Ponds 1, 2, 3, and SF2 as independent single pond systems
each with inlet/outlet structures; and (2) operate Ponds 55, 5, and 4 as a system
intaking Bay water through Pond S5 and intaking and discharging through Pond 4,
resulting in approximately 2,674 cubic yards of fill covering approximately 30,056
square feet of salt pond surface area (0.69 acres) from the construction of new water
control structures; and ' '

Dredge approximately 6,476 cubic yards of material (approximately 40 cubic yards at
the Alviso A2W complex, 2,101 cubic yards at the Alviso A3W complex, 740 cubic
yards from the Alviso A7 complex, and approximately 3,595 cubic yards from Alviso

System Al4 and Alviso System A16) covering a total of approximately 840 square

feet ini both the Alviso and West Bay complexes to create starter channels in tidal
areas in front of the outlets of the water control structures in the salt ponds and
dispose of the material on the upland portion of on-site levees. (Amendment
No. Two increased the cubic yardage authorized for dredging by approximately
3,595 cubic yards). ‘
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In the Bay (Phase One, Material Amendment No. Five).

a.

Dredee approximately 49,134 cubic yvards of material from approximately 115,870
square feet (2.66-acre) of fringe tidal marsh to create pilot channels to connect salt
ponds to the Bay, and dispose of the material in adjacent salt ponds as ditch blocks,
to create roosting islands, and to raise levee and pond bottoms.

In Salt Ponds (Phase One, Material Amendment No. Five) (Exhibit A):

a.

=

e

Alviso Compiex (Pond A6) (Phase One, Material Amendment No. Five)

1) Excavate approximately 19,730 cubic yards of material to breach levees, create
pilot channels, and lower internal levees to restore tidal actior;

(2) Place the approximately 19,730 cubic yards of excavated material on 1 86 acres to
construct ditch blocks; and

(3) Place approximately 40,000 cubic yards of materiai on 27.65 acres to resurface
levee roads.

Alviso Complex (Pond A8) (Phase One, Material Amendment No. Five)

(1) Excavate approximately 26,339 cubic vards of material to create a pilot channel;
accommodate a water control structure, and obtain material to raise an access
road and an existing circular levee (called the “the donut berm”);

(2) Place approximately 17,285 cubic yards of the excavated material on 1.02 acres to
construct ditch blocks and install outboard water control structures, including a
40-foot-wide, concrete-armored water control structure at the east side of Pond
- A8 to allow for two-way flow; :

3) Place approximately 107,000 cubic vards of material on 66.78 acres to resurface
levee roads;

-(4) Place approximately 1,210 cubic vards of rock slope protection on 0.04 acres

along interior levees; and

(5) Remove an existing pump station.

Alviso Complex (Pond A16) (Phase One, Material Amendment No. Five)

(1) Excavate approximately 145482 cubic yards of material to breach levees and
- create pilot channels, and install water control structures;

(2) Place approximately 450,000 cubic yards of the excavated material on 1.62 acres
to fill borrow ditches;

(3) Place apprommatelv 50,562 cubic yards of the excavated material on 32. 84 acres
to construct low internal berms and nesting islands;

(4) Place approximately 6,200 cubic yards of rock on 0.21 acres to protect interior
salt pond levees;

(5) Place approximately 73 cubic vards of fill on 1.79 acres to install a fish screen

and three water control structures: at Covote Creek, between Pond Alé6 and
A17, and between Pond Al6 and Artesian Slough;
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6)
va)

Construct four, 4-foot-wide-by-2-foot-high internal weir structures (of various
lengths) at each pond cell and two internal weirs at the outlet canal; and

Place approximately 39,000 cubic yards of material on 24.24 acres to resurface
levee roads. '

d. Ravenswood Complex (Pond SF2) (Phase One, Material Amendment No. Five)

o

g B k& B

Excavate approximately 172,990 cubic yards of material to create pilot
channels, and use the dredged material to construct berms to divide the pond
into smaller cells to increase management possibilities and to create nesting
islands; ' : ‘

Place approximately 43,713 cubic yards of material on 21.11 acres to_construct
low internal berms and nesting islands; .

Place approximately 27,000 cubic yards of material dredged from the pond or
from lowering levees on 17 acres of levees to resurface levee roads;

Place approximately 6,920 cubic yards of material on 0.24 acres to install
outboard water control structures between Pond SF2 and the Bay; and

Construct seven, 4-foot-wide-by-2-foot-high internal weir structures of various
lengths. . , ' . A :

e. Public Access Improvements (Phase One, Material Amendment No. Five)

@,

)

Place, use and maintain a total of approximately 3,730 square feet of pile-
supported fill (at Ponds A16 and SE2) to construct three public access viewing
platforms with seating, interpretive stations and-a ramp; '

Tnstall, use and maintain a viewing area and interpretive station at Bayfront
Park in the City of Menlo Park, San Mateo County, in partnership with the City
of Menlo Park at a high point in the park; -

Install, use and maintain various public access amenities including interpretive
stations at Ponds Al6 and SF2, benches, trashcans, toilets at SF2, and
interpretive signage; o

Uperade, use and maintain épproximatelv 1.25-miles of existing public access
trails, including 0.75 miles of trail along the south side of Pond Al6 and 0.70
miles of trail along the eastern and southern edges of Pond SF2 (See Exhibits B

and C); and

Create, use and maintain approximately 2.75 miles of public access trails,
including a 0.25-mile trail along the eastern and southern edeges of Pond SF2

" and a 2.5-mile vear-round trail from the Sunnyvale Water Pollution Control

Plant in the City of Sunnyvale, Santa Clara County, to Stevens Creek in the City
of Mountain View (See Exhibits C and D). S




LETTER OF CONDITIONAL CONCURRENCE FOR CONSISTENCY
DETERMINATION NO. CN 10-03 , )
(As Originally Issued on April 29, 2004,

As Amended Through October 17, 2008)

AMENDMENT NO. FIVE

Page7

Table 1. Acreage To Be Converted and Habitat Types Planned for Phase One (in acres)

Pond A6 Tidal 330 2010 )
: ’ Reversible Muted
Alviso Pond A8 - e 1,400 2009 1672
Pond A16 Reconfigured 242 2011-2012
‘ : Managed Ponds ;
Ravenswood | ' Pond SF2 Reconfigured 237 2010 237
: Mangﬁd Ponds ; | .
Total Area : » . ‘ " 2,209

Table 2. Approximate Exisﬁng Habitat and Habitat Areas Resulting from Phase One Conversion
and Restoration Activities (in acres) - : :

|
o ‘ Alviso 7,360 5,388
Salt Ponds - Ravenswood . 1,440 : 1,203
' ' Net Change: . 2209
‘ Alviso ' 1,230 ' . 1,560
Tidal Marsh Habitat Ravenswood 50 ' © B0
‘ _ ' Net Change: ' 331
. Alviso 0 : . 1,400
Reversibie Muted Tidal . - _
: ; Ravenswood 0] ' 0
Habitat : .
Net Change: 1400
. Alviso 0 . 242
Reconfigured Managed Ravenswood 0 537
Ponds .
' Net Change: 479
Total Prb]eot Area 10,080 10,080
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Table 3. Approximate Area and Length of Public Access To Be Upgraded and/or Constructed for
Phase One. )

Existing Trails to 0.70 39,600 075 |- 59,400 0 0 99,000

be Upgraded ' .

e Trallstobe 1. 025 19,800 0 0 25 | 198,000 | 217,800

Area of New : .

Public Access NA 2,581 ‘NA 1,976 0 0 4,557

Amenities .

TOTAL 0.75 61,081 0.75 61,376 . 2.50 108,000 § 321857
. ’ (7.4 acres)

NOTE: Public access trails will be 15 to 20 feet wide; trail area calculations in the public access tables are based on an average
width of 15 feet. ' :

Table 4. Approximaté Fill Volume and Area for Phase One Activities.

Fill in The Bay 0 0o 0 0 0 0 0
.Filt for Levees 9,420 _ 665,812 520 1 ,608,062 39,000 583,899 2,857,573
Fill for Berms/ 1 ' . '

Rock Protection 0 0 485 2,167 . 48,620 279,568 , 281,735
Fill for Salt Pond .
Bottoms 33,9?0 _ 44 693 25,080 23,117 1,320 - 39,010 106,819
Fili for Nesting

Islands 0 0 0 0 89,520 516,275 516,275
Fill for Water.

Control Structures -0 0 720 241 7,100 6,935 7,476
Fill for Public

Access 0 0 -0 0 NA 1,157 1,157
(pile supported)

TOTAL 43390 710,505 26805 | 1633587 | 185560 | 1426644 | 277073

(86.6 Acres)
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Fill in The Bay 0 0 : 0

Fill for Levees ' 27,000 409,360 4d9,360
Fill for Berms/Rock : _
Protection _ ‘ 88,500 140,555 140,555
Fill for Salt Pond Bottoms | 15,790 o722 ‘ 722
Fill for Nesting Islands | 70,100 ’ 371,795 371,795
Fill for Water Control )
Structures - 720 963 963
Fill for Public Aécess (pile ’ '
supported) NA o 2,581 2,581

‘ , : 925,976
TOTAL 202,110 » 925,976 (21.3 Acres)
B- C. This agreement amended conditional concurrence is given based on the information

submitted by or on behalf of the USFWS in its letter dated August 25, 2003 for the
original consistency determination, yewr its letter dated May 10, 2004 requesting
Amendment No. One, and its letter dated September 28, 2004 requesting Amendment
No. Two, and its letter dated December 15, 2005 requesting Amendment No. Three, ané
its letter dated February 15, 2006 requesting Amendment No. Four, and its
determination dated January 25, 2008, requesting Amendment No. Five, including all

accompanying and subsequent correspondence and exl'ﬁbitsy—papé-eu—}a%l-}L%he—Se&’eh—Baf

€ D. The work authorized by this amended consistency determination must commence by
April15-2009 November 1, 2011 and must be diligently pursued to completion and -
must be completed by Apri35-2012 November 1, 2020, unless the terms of this
conditional-econeurrence amended consistency determination are changed by further
amendment of this amended consistency determination.

D. E. The ISP projeet will result in 4at both the Alviso and West Bay salt pond complexes} in
apprommately 20,983 cubic yards of fill i :
covering approximately 239,321 square feet (5.48 acres) of salt pond water surface areay
althoush. sSome of the aeressvhere filled areas will be placed-wall-be submerged at most
tidal ,stages (Amendment No. Three). The fill is needed to install 31 water control
structures (including intake structures, outlet structure, and additional pumps) in the
salt ponds (25 at Alviso and 6 at the West Bay Ponds). The water control structures will
be used for initial controlled releases of pond water into the Bay to reduce pond
‘salinities, and in the long-term, for continuous circulation of Bay water within the pond
complex. The calculated area that will be impacted includes temporary disturbances,
installation of water control siructures, and dredging starter channels. The loss of this
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salt pond water surface area will be offset by the increased functions and values in the
project area that will occur when the area is managed primarily to improve wildlife
habitat. Amendment No. Five authorizes Phase One of the restoration effort and will
convert 330 acres of salt ponds to full tidal action, 1,400 acres of salt ponds to reversible
tidal action, and 479 acres of salt ponds to managed pond habitat. Phase One will result
in approximately 457,865 cubic vards of fill in the Commission’s salt pond jurisdiction
(both in the Alviso and Ravenswood salt pond complexes) covering approximately
4,699,711 square feet (107.8 acres) of area (Material Amendment No. Five).

. Il Conditions

If the USFWS does not agree with the following conditions or fails to incorporate them into
the project, the USFWS shall notify the Commission immediately of its refusal to agree or to
incorporate the conditions into the project and this conditional concurrence shall become
~converted to an objection. The USFWS shall also immediately notify the Commission if the
USFWS determines to go forward with the project despite the Commission’s objection.

A. Specific Plans and Plan Review

1. Plan Review. No work whatsoever shall be commenced pursuant to this amended
authorization until final precise site, public access, engineering, restoration, and
grading plans and any other relevant criteria, specifications, and plan information
for that portion of the work have been submitted to, reviewed, and approved in
writing by or on behalf of the Commission. The specific drawings and information
required will be determined by the staff. To save time, preliminary drawings should
-be submitted and approved prior to final drawings.

a. Site Plans. Site, public access, engineering, restoration, and grading plans shall
include and clearly label the five-foot contour line above Mean Sea Level (the
Mean High Tide Line, or the inland edge of marsh vegetation up to five feet
above Mean Sea Level in marshland), property lines, the boundaries of all areas
currently reserved for public access purposes, grading, details showing the
location, types, dimensions, and materials to be used for all structures, public
access improvements, water control structures, fences, and other- v
improvements. In addition to the information listed above, the site plan shall
provide a dimension line which marks the minimum distance between a
proposed structure authorized by this pesmit amended consistency
determination and the Mean High Water Line (or, if marsh is present, the inland
edge of marsh vegetation up to 5 feet above mean sea level. Additional

" dimension lines shall be provided, as necessary, to locate where this minimum
dimension occurs in relation to either the property line, the top of bank, or some
other fixed point upon the site.

b. Engineering Plans. Engineering plans shall include a complete set of contract
drawings and specifications and design criteria. The design criteria shall be
- appropriate to the nature of the project, the use of any structures and soil and
foundation conditions at the site. Final plans shall be signed by the professionals

of record and be accompanied by:

(1) Evidence that the design complies with all applicable codes; and
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[

(2) Evidence that a thorough and independent review of the design details,
calculations, and construction drawings has been made. '

c. Plan Approval. Plans submitted shall be accompanied by a letter requesting plan
approval, identifying the type of plans submitted, the portion of the project
involved, and indicating whether the plans are final or preliminary. Approval or
disapproval shall be based upon: ' '

a. (1) completeness and accuracy of the plans in showing the features required
above, particularly the Mean High Tide Line; or the inland edge of marsh
vegetation up to a line five feet above Mean Sea Level in marshland, Mean
Higher High Water, property lines, and the line 100-feet inland of the Mean
High Tide Line; (or a-line the inland edge of marsh vegetation up to five feet
above Mean Sea Level in marshland), and any other criteria required by this
autherization amended consistency determination;

b. (2) consistency of the plans with the terms and conditions of ‘this- amended
consistency determination; ané : :

(3) the provision of the amount and quality of public access to and along the
shoreline and in and through the project to the shoreline required by this"
‘amended consistency determination, to ensure: (a) the public’s use and
enjovment of public access areas; (b) public safety; (¢) accessibility for persons
with disabilities; (d) sufficient durability and maintenance; and (e) the access
is clear and continuous and encourages public use (Material Amendment

No. Five);

(e} (4) assuring that any fill in the Bay does not exceed this amended consistency
determination and will consist of appropriate shoreline protection materials, °
as determined by or on behalf of the Commission;

(5) consistency of the plans with the recommendations of the Design Review
Board (Material Amendment No. Five); and

(6) assuring that appropriate provisions have been incorporated for safety in
case of a seismic event (Material Amendment No. Five). '

Plan review shall be completed by or on behalf of the Commission within 45 days -
after receipt of the plans to be reviewed.

Future Board Review. All proposed public access facilities required herein shall be
reviewed by or on behalf of the Commission’s Design Review Board (Board) prior to
submittal of construction documents to the staff for final plan approval pursuant to
Special Condition II-A. It is anticipated that Board review will focus on project
advertising at the site, such as a billboard, and the design vocabulary of site
furnishines and other public facilities, including but not limited to overlooks,
restrooms, $eating, fencing, trash cans, interpretive signage and public access -
sicnage. The required drawings presented to the Board shall be determined by the
Commission staff (Material Amendment No. Five).
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Conformity with Final Approved Plans. All work, improvements, and uses shall
conform to the final approved plans. Prior to any use of the facilities authorized
herein, the appropriate desien professional(s) of record shall certify in writing that,

through personal knowledge, the work covered by this amended consistency

determination has been performed in accordance with the approved design criteria
and in substantial conformance with the approved plan. No noticeable changes shall
be made thereafter to any final plans or to the.exterior of any constructed structure,
outside fixture, lichting, landscaping, signage, landscaping, parking area, Or
shoreline protection work without first obtaining written approval of the change(s)
by or on behalf of the Commission. ' B

Discrepancies Between Approved Plans and Special Conditions. In case of any
discrepancy between final approved plans and Special Conditions of this amended
consistency determination, the Special Condition or the legal instrument shall
prevail. The USFWS is responsible for assuring that all plans accurately and fully
reflect the Special Conditions of this amended authorization. '

B. Marsh Restoration Plans for the Island Ponds and Phase One

1 Restoration-Plan. Prior to the commencement of any work at the Island Ponds and

Phase One (Ponds A6 and A8) fer involving tidal restoration pursuant to this
authorization, the USFWS shall submit a marsh restoration plan and program, to be
approved by or on behalf of the Commission for the restoration and enhancement of
the site. The plan shall contain the following: :

Site Conditions and Modifications. A topographic map of the site in one-foot contours

and & topographic map showing the proposed modifications. All elevations shall be

_ relative to National Geodetic Vertical Datum (NGVD) or North American Vertical

Datum (NAVD). The map shall include typical cross-sections showing proposed
elevation of marsh plain, any channels, and any high spots. The map shall show:
(1) figures for the ratios of typical horizontal to vertical slopes for existing and
proposed marsh surface, channels, and sloughs; (2) proposed plant species along the
cross-sections according to their expected zone of growth; (3) the elevation of
adjacent surrounding properties; and (4) the estimated tidal range related to Mean
Higher High Water, Mean High Water, Mean Lower Low Water, Mean Sea Level,
the maximum predicted tide, and the 100-year tide. To promote natural
sedimentation, channel formation, and plant colonization of the site, constructed

elevations shall generally be six to twelve inches below target elevations. '

Levee Breaches. For any levee breaches, the program shall show calculations for
determining the size of any levee breach or pipe to be installed, including any tide
control structure to be installed to control the amount of water entering at various
tidal stages. The program shall indicate the amount of any cut and fill activities, the
amount of material to be placed to strengthen the levee, and the expected tidal
exchange. The expected tidal range shall indicate predicted expectations both inside
and outside the levee breach. If plants will be used to protect the levee from erosion
or undercutting, the program shall specify the type of plants to be used. If plants will
not be used, the program shall describe how the breach will be protected from
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erosion and undercutting. If any inlet-outlet structure is to be used, the program
shall include a detailed drawing of such structure(s) with a schedule of operation,
inspection and maintenance.

Soil and Water Information. The program shall include a report identifying the type

of soils found at the site and the soil type of any fill to be imported to the site.

Information shall be provided on the quantitative soil measurements of salinity, pH,
) s o

organic content, and bulk density. Allimpeorted—soils—must bewithin10%—of-the

N
~
~

Schedule. The program shall include a schedule indicating when excavation, fill, an
grading will occur, the time to be allowed for settlement, the time when levee
breaches or inlet structures will begin to function and the time when planting will
* occur. The program for the ISP shall include an estimate of the extent of expected

~ sedimentation over a ten-year period. The tidal restoration plan for Phase One shall
include an estimate of the extent of expected sedimentation over a fifteen-year

period.

C. Monitoring

E L

-

Mitigation, Monitoring, and .Maintenance Reports (maintenance report previously part
of BCDC Permit No. 4-93, issued to Cargill, for ongoing salt pond maintenance)

a. Mitigation and Monitoring Report. By October 1, 2004, the USFWS shall submit for

review and approval by or on behalf of the Commission a Mitigation and
Monitoring Plan for the project that provides: (1) a list of all of the mitigation
measures required for the project, as determined necessary in the environmental
document (South Bay Salt Ponds Initial Stewardship Plan Final Environmental
Impact Report/ Environmental Impact Statement, March 2004) and as a result of
agency approvals and consultations; and (2) a list of all the monitoring, and its
required frequency, that will be conducted, as determined necessary within the
environmental document (South Bay Salt Ponds Initial Stewardship Plan Final
Environmental Impact Report/Environmental Impact Statement, March 2004)
and as a result of approvals from and consultations with agencies, such as those
required by the Regional Water Quality Control Board. '

Annual Mitigation, Monitoring, and Maintenance Report. Every year on April 15%,a
report shall be submitted to the Commission that provides the following
information: (1) results of all mitigation implemented for that year, including the
findings of any surveys; (2) the methodology and results of all monitoring
conducted for that year; and (3) all maintenance conducted within that year,
including information on the location, extent, and type of work undertaken by or
on behalf of the USFWS pursuant to this amended consistency determination. In
addition, the report should include the environmental impact reduction or
avoidance measures used in compliance with the Best Management Practices
listed in Special Conditions E-N-and -0 [I-] and II-K.

I
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Pre-Notification of Proposed Maintenance Activities. Every year on April 15%, a
report shall be submitted that includes: (a) information on all maintenance
proposed for the next year, including information on the location, extent, and
type of work proposed to be undertaken by or on behalf of the USFWS pursuant
to this amended consistency determination; (b) supplemental notification
regarding dredge locks and levees to be maintained in the next June 1 to May 31
maintenance cycle to provide the Commission and other relevant agencies with a
minimum of 10 months for review of proposed dredge lock use and
maintenance. The report 'shall include: (i) a site map indicating the locks to be
accessed, likely areas of levee maintenance and proposed equipment to be used;
and (i) a list of special status species: known to be present and proposed
measures to reduce and/or avoid impacts to known species. Simultaneously, the

~ USFWS shall stake for agency review, the lock access channel, sediment

placement areas and areas proposed for stockpiles. Combined with the reporting
required in Section HE-E=2 [I-C-1, above, this notification shall provide the
Commission and other interested parties with a rolling 10-month advanced
notification of proposed dredge lock use and maintenance activities. _

. Report Approval. The Commission staff shall respond in writing within 60 days

of the submittal of the three reports, described above, after reviewing with other
public' agencies, interested organizations, and individuals. The Executive

Director may withhold approval of one or more items of the proposed work, or .
“ may impose additional Best Management Practices to reduce or avoid significarit

' impacts to special status species. A separate consistency determination may be

made by the USFWS for any proposed work that has not been approved by the

Executive Director. :

A Initial Stewardship Plan (ISP) Monitoring and Management.

a.

Marsh_Monitoring (Island Ponds). Every year, starting the year following project
completion, for a five-year period, or until those portions of the restoration site
subject to tidal action are approximately 95% vegetated as compared with nearby

. reference marshes, whichever occurs first, the USFWS shall report to the

Commission on the effects of the project in restoring tidal marsh and transitional

 habitat at the Island Ponds (Ponds A19, A20, and A21) zesteratien—site. The

report shall pertain to the Island Ponds only and include measuring
sedimentation rates, percentage of the site revegetated, plant survival,
approximate percentage representation of different plant species, and a
qualitative assessment of plant growth rates for the tidal restoration area,
including adjacent transitional and upland habitats. Undesirable exotic plant
species such as pepperweed (Lepidium latifolium), Spartina alterniflora, broom, or
star thistle shall be reasonably controlled (coverage of less than 5 percent of their
expected zone of growth) during the five-year monitoring period. Should
adverse conditions be identified during the monitoring period, the USFWS shall
take corrective action as specified by or on behalf of the Commission
(Amendment No. Four).
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Identification of a Suitable Reference Site. The USFWS shall identify nearby
reference sites that shall be evaluated as part of the monitoring program and
shall provide a reference for evaluating the progress of the Island Ponds
(A19, A20, and A21) restoration site (Amendment No. Four).

Additional ISP Monitoring. (Monitoring previously part of the Initial Stewardship

Plan, Amendment No. Four).

+ (1)

Salinity. To avoid water quality impacts from increased salinity as a result of
the initial release of saltpond water to the Bay, the USFWS shall: (1) conduct
pre-discharge and post-discharge monitoring; and (2) if monitoring identifies
the potential for significant impacts to benthic invertebrates, operational
changes in releases, such as slowing the rate of discharge, shall be made. This
modified operation would decrease the maximum predicted salinity
conditions, but may extend the period where more discharge would contain
moderate increased salinity (Amendment No. Four).

Metals. To avoid total mercury in discharged water and receiving water from
exceeding total mercury water quality objectives and temporary impacts on
water quality, the USFWS shall monitor the discharges and receiving waters
for exceedances of the mercury objective. If mercury exceeds predicted levels
in the receiving waters by more than 10 percent, the USFWS shall contact the
Regional Board and the Commission and an adaptive management strategy
shall be devised to reduce mercury levels. Mitigation measures may include
temporarily slowing discharge or additional dilution (Amendment No. Four).

Dissolved Oxygen. To avoid decreased dissolved oxygen in ponds relative to
the receiving waters due to increased algal activity in ponds, the USFWS,

~shall monitor the ponds, effluent, and receiving waters to determine the

water quality objectives are being met. During the implementation of the ISP
actions (under Amendment No. Four), the USFWS unsuccessfully attempted
to implement several mitigation measures, such as introducing muted tidal
action to discharge ponds and using supplemental aeration techniques to
address persistent low dissolved oxygen levels in several of the ponds. As
Phase One actions are implemented, if monitoring shows that water quality

Turbidity. To avoid discharges of pond water resulting in a greater than 10
percent increase in turbidity of receiving water and adversely affecting water
quality and biota in adjacent waterways, the USFWS shall monitor
discharged water at discharge points of pond systems with known elevated
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turbidity and slow the discharge of water when the turbidity variance
between the discharging water and the receiving water exceeds 10 percent
(Amendment No. Four). » :

Temperature. To avoid discharges that exceed the natural temperature of
receiving waters by 20° degrees Fahrenheit (F) and cause temperatures to rise
greater than 4°F above the natural temperature of the receiving water at any
time or place, the USFWS shall monitor discharged water at discharge points
of pond systems with known elevated temperatures and slow the discharge
of water when the temperature variance between the discharging water and
the receiving water exceeds 20° degrees Fahrenheit (Amendment No. Four).

pH. To avoid deviations from the water quality objectives for pH, the ponds,
effluent, and receiving waters shall be monitored by the USFWS to determine

if deviations from the water quality objectives are occurring. During the
implementation of the ISP actions (under Amendment No. Four), the USFWS
unsuccessfully attempted to implement several mitigation measures, such as
introducing muted tidal action to discharge ponds and using supplemental

‘aeration technigues to address poor pH conditions in several of the ponds. As
‘Phase One actions are implemented, if monitoring shows deviations from

the water quality obj ‘
investigated and implemented to address and improve pH conditions.

ectives, then other management alternatives will be
-one-of

No. Five).

Control of Invasive Species. The disturbance of existing vegetation could
promote the spread of invasive cordgrass: thus, the USFWS shall:
(1) coordinate with the Santa Clara Valley Water District to ensure existing
clusters of invasive cordgrass (Spartina alterniflora) in the vicinity of the
Island Ponds are removed prior to breaching the ponds; (2) ensure all
equipment is cleaned prior to movement from an infested site; (3) conduct
post-implementation monitoring for new, establishing populations of
cordgrass; and (4) gain control of new, establishing populations using
protocols suggested by the San Francisco Estuary Invasive Spartina Project
(Amendment No. Four). '
Monitor Changes in Wildlife Habitat.

AN
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o - The USFWS shall continue surveys of waterbird
use of ponds every two months and at least one “window” survey each year
(a “window survey” is a survey where many observers evaluate different
sections of the site at the same time) because wildlife habitat will change,
with positive impacts for some wildlife species and negative impacts for -
other wildlife species due to changes in water levels, hydrology, salinity, and
resultant invertebrate populations. In addition, the USFWS shall compare the
bimonthly monitoring data to monthly pond survey data taken by USG5
during implementation and _subsequent management of the Initial
Stewardship Plan. If survey results show a major decline in waterbird use of
ponds, the USEFWS shall change their management accordingly to increase
pond use by dedlining species (for example, manage more ponds at lower
water levels or as medium-hich salinity batch ponds for shorebirds or grebes)
(Material Amendment No. Five).

Sediments. To determine if the mobility and bioavailability of inorganic

------

' contaminants have increased within project ponds, the USFWS shall conduct

pre-project sampling of sediments from specific ponds, in accordance with
the project Additional Sediment Sampling Analysis Plan and conduct post-

implementation monitoring in areas with elevated concentrations of

. inorganics to determine whether conditions are occurring that would .

increase contaminant mobility (e.g., methylation, acidification, or oxidation of
sediments, or visual observation of increased drying or .wetting/drying -
cycles). If - post-implementation monitoring indicates the presence of
conditions that would increase contaminant mobility, the USFWS shall
implement water management ‘measures to imitigate these conditions
(Amendment No. Four).

Phase One Monitoring and Management (Material Amendment No. Five). M(SI‘[i’tOl*ingr of

Phase One improvements shall substantially conform to the “South Bay Salt Pond

Restoration Project Phase I Monitoring Plan,” as revised August 14, 2008 and

"prepared by H.T. Harvey and Associates. In addition to the parameters outlined in

the aforementioned monitoring plan, the USEWS shall monitor Phase One public

access improvements and associated parking areas serving this public access. Public

access monitoring data to be collected is described below. Monitoring for Phase One

actions shall be conducted for 15 vears from the time at which on-the-ground

restoration work is completed for each part (i.e. each pond system) of Phase One

project and shall include:
a. Sedimentation. Provisions for monitoring sedimentation using sedimentation

pins or plates and staff gauges. A minimum of four sedimentation pins or plates

shall be installed in the ponds to be monitored. .

b. Erosion. A plan for monitoring the effects of the project on increasing erosion

and scour within the ponds and in adjacent channels, fringe marsh and

surrounding areas.



LETTER OF CONDITIONAL CONCURRENCE FOR CONSISTENCY
DETERMINATION NO. CN 10-03
(As Originally Issued on April 29, 2004,
As Amended Through October 17, 2008)
- AMENDMENT NO. FIVE '

Page 18

ke

o

(a8

|®

I

=

Water Quality. A water-quality monitoring program that shall, at a minimum,
monitor pH, salinity, dissolved oxygen, turbidity, temperature, contaminants,
and suspended sediment in the restoration area. Water quality monitoring shall
substantially conform to the elements of the “South Bay Salt Pond Restoration
Proiect Phase I Monitoring Plan,” to ensure that water quality in the project area
meets the Basin Plan’s Water Quality Objectives as established by the San
Francisco Bay Regional Water Quality Control Board to the maximum extent

possible.

Vegetation. In areas within the project site where tidal action has been restored,
vegetaion monitoring shall include determining the amount of vegetation
establishment at the restoration site using aerial photographs and ground-
truthing of the plant species established until it is determined that the site has
achieved 20% cover of tidal marsh vegetation. These aerial photos will be
included in the monitoring report. Once marsh vegetation has become
established on 20% of ponds restored to tidal action, vegetative transects or other
suitable surveys mav be conducted to provide more detailed information on
vegetation cover, including species present, percentage of the site vegetated,
approximate percentage representation of different plant species and a
qualitative assessment of anticipated plant colonization.

Bird Surveys. Provisions for monitoring the use of the site by bird species
including bird surveys conducted four times a vear, two at high tide and two at
low tide for the first five years following the completion of restoration activities
and then evervy other vear for the remainder of the monitoring period.

Fish. The fish monitorihg'plan shall follow thei protocols developed in -
coordination with the National Marine Fisheries Service (NMES).

Invasive Species. Monitoring reports submitted to the Commission pursuant to

the approved monitoring plans shall report on all eradication efforts conducted

on the site for invasive plant species such as non-native Spartina, broom and
thistle as well as anv efforts to control other invasive plant species on site. The
SBSPR Project team shall work with the San Francisco Estuary Invasive Spartina
Project to monitor and control introduced and invasive Spartina, in order to
ensure regional coordination. During the 15-year monitoring period, the USFWS
shall control non-native Spartina species and undesirable non-native species,
such as star thistle and broom. Reasonable efforts shall be made to eradicate
and/or control invasive species such as pampas grass, giant reed, and various
species of broom for the duration of the monitoring period where feasible. Other
invasive species of concern, such as Lepidium, wild radish, etc., shall be moni-
tored and, should funding become available, eradication and/or control attempts
shall be implemented over the course of the monitoring period.’

Public Access. The USFWS shall conduct Applied Studies numbers 16, 17, and 18

- from Appendix D of the Adaptive Management Plan in order to monitor public

access to address the following concerns:
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(1) Whether boating activities adversely affect bird populations, harbor seals,
and other target species. Monitoring activities shall include species richness
and abundance in boater and non-boater areas, effects on nesting birds, and
immediate behavioral and movement responses from harbor seals, especially
at seal haul-out and pupping sites; '

(2) Whether landside public_access adversely affects birds and other target
species on short and long timescales. Monitoring activities shall include bird
flushing distances, sustained changes in abundance and/or species richness,
and availability and quality of impacted and non-impacted habitat;

ﬁ_) Whether the public access features provided in Phase One meet the
recreation and access needs of the public over short and long timescales..
Monitoring activities shall include surveys administered to the public to
assess demographic parameters, the frequency, locations, and types of
recreation activities in which the public engages, the types of recreation
activities desired, and the public’s knowledge of the SBSPR Project; and

(4) Whether sufficient parking is available for Phase One public access. The
USEWS shall monitor the usage of existing parking areas, located at the
Environmental Education Center, the Alviso Marina. County Park
(immediately adjacent to the complex), near Crittenden Lane, and at Carl
Lane (Sunnyvale Water Pollution Control Plant) and at the north and.south
side of the Dumbarton Bridee off—ramp, durmg regular Workdavs and

holidays.

Monitoring of public access areas shall occur at least every five years over the fifteen-
yvear monitoring period (Material Amendment No. Five). :

i

Monitoring Reports. Monitoring reports describing the data collected pursuant to .
the approved restoration plan shall be submitted annually beginning on July 1,
one vear following the completion of restoration activities for each part (i.e., each
pond) of the Phase One improvements. Monitoring reports shall contlnue for-15
vears post-construction for each pond.

Relevant Monitoring Data. The USFWS shall provide all monitoring information
and data from other studies conducted on the site including but not limited to
CalFed, U.S. Army Corps of Engineers (Corps), Ducks Unlimited, and Wildlife
Conservation Board-funded studies.

Methylmercury Concerns (Material Amendment No. Five). To aid in the understanding

of mercury methylation at the site and to inform future adaptive management

stratecies that may be proposed to remedy excess methylmercury accumulation, if it

occurs, USFWS shall do the following:

a.

By September 1, 2009, USFWS shall submit and receive approval, by or on behalf
of the Commission, of a methlymercury monitoring program for the project. The
program shall at a minimum include the following: (1) methods that will be
emploved to assess methvlmercury accumulation at the site, particularly in
sentinel species, the frequencvy and timing of sampling, and a schedule for
reporting results of the monitoring; (2) provisions for the creation or use of an
existing Methlymercury Technical Advisorv_Committee (MTAC) that shall




LETTER OF CONDITIONAL CONCURRENCE FOR CONSISTENCY
DETERMINATION NO. CN 10-03 - '
(As Originally Issued on April 29, 2004,

As Amended Through October 17, 2008)

AMENDMENT NO. FIVE

Page 20

D.

e

include representatives from BCDC, RWQCB, and methylmercury experts, such
as US. Geological Service (USGS) and the San Francisco Estuary Institute (SFED;
(3) provisions for implementing adaptive management techniques to remedy
methylmercury accumulation if and when such techniques have been developed.
Approval or disapproval of the monitoring program shall be made by or on
behalf of the Commission in consultation with the MTAC, in particular the
RWOCB: and (4) implementation within a reasonable time of the plan once it is
approved by the Commission.

USFWS shall continue to make the project site available to researchers and
scientists and continue to encourage methylmercury research at the site. To this
end, USEWS shall report to the Commission and the RWOQCB annually,
beginning December 31 of the year following breaching of the levees at all ponds,
on the results of methylmercury research at the site and any future regearch -
proposals or opportunities, and the status of efforts to gain the necessary funding
of studies to help manage the methylation of mercury in the newly restored

- ponds.

iSH

Adaptive Management Plan (Material Amendment No. Five). This amended consistency.

determination authorizes specific facilities, public access, fill quantities, fill locations and

' coverage. Furthermore, this amended consistency determination contains conditions-

specifying construction practices, iming, and mitigation measures. It is anticipated that

operational experience with Phase One facilities will suggest modifications to the .
faciliies and their management authorized herein. Modifications shall substantially

conform to the process described in the “Adaptive Management Plan” (Appendix D in
the South Bav Salt Ponds Restoration Project Final EIS/R) dated December 2007 and
prepared by Lynne Trulio and the South Bay Salt Pond Restoration Project Science
Team, which identifies, for each monitoring activity, restoration targets, expected time
frames for decision-making, and management triggers to determine when Phase One
activities are not performing as expected. Prior to installing any facilities or
improvements, modifving any public access improvements, including the location,

" availability and use of such facilities, placing additional fill for ditch blocks, roosting

islands, or raising pond bottoms, constructing new pilot channels, or other modifications
to adaptively manage Phase One ponds, USEWS shall consult with Commission staff to
determine if such modifications are consistent with the Commission’s laws and policies
and, if so, whether the modifications can be approved through plan review (Special
Condition II-A), or if they will require an amendment to this consistency determination
(Material Amendment No. Five). ’

Public Access. Within six months of completing the Phase One habitat restoration
activities, or by November 1, 2013, whichever is earlier, the USFWS shall provide the
following public access improvements:

1. Phase One Improvements (Material Amendment No. Five)

a. Alviso Pond Complex. Public access improvements in the Alviso pond complex
shall be located in two separate areas, one will be accessed from existing trails
that connect to the existing USFWS Environmental Education Center, and the
other, a Bay Trail spine, will connect to existing Bay Trail spine segments. They
shall include: '
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(1) An approximately 2.5-mile-long multiuse Bay Trail spine located north of
Moffett Field, and connecting the City of Sunnyvale Water Pollution Control
Plant staging area to the south side of Stevens Creek Levee which connects to
the Mountain View Bay Trail spine (See Exhibit D);

(2) A retrofitted 0.75-mile-long, at least 15 feet-wzde segment of the Pond Al6
trail (See Exhibit B); ,

(3) One raised viewing platform and one at-grade interpretive station along the
pond A16 trail (See Exhibit B); and

(4) Public access, Bay trail, and interpretive signs; the number of each of these
signs w111 be determined by the final interpretive sienage plan.

Ravenswood Pond Complex. Public access improvements at the Ravenswood
pond complex shall occur at Pond SF2; accessed from Highway 84 and served by
existing parking areas, and shall include:

(1) A 15-feet-wide multiuse trail on the east side of Pond SF2 (See Exhibit C):

Q) At Pond SF2, an entry control gate, trailhead with informational kiosk and
“ bench seating, and chemical toilets (See Exhibit C);

- (3) Along the Pond SE2 trail, two raised viewing platforms W1th interpretive
stations (see Exhibit C); -

(4) Public access, Bay traﬂ and interpretive signs; the number of each of’ these
signs will be determined by the final interpretive signage plan; and

(5) An additional viewing area at a high point in Bayfront Park overlooking
Pond R4 and Greco Island to be developed in cooperation with the City of
Menlo Park.

Barrier-Free Access. The USFWS will ensure that all Phase One public access
rails and amenities provide barrier-free access for persons with disabilities to the
maximum feasible extent either during the implementation of Phase One actions
or within a reasonable period of time after the completion of Phase One..

Temporary lmpacts to Publlc Access Ie—mm&m&%e—tempe;a&‘-}#ee&s@&e&eﬂ—m-paets

gl

areas surroundmg the construction activities and limit “such restrictions to the
minimum period necessary. Once the activities are completed, public access shall
resume as before; (2) before beginning construction, the contractor shall develop, in
consultation with the appropriate representatives of USFWS, a Public Access Plan
indicating how public access to the Bay Trail and nearby roads, trails, paths, and
park areas shall be maintained during construction work, if possible. If needed,
flaggers shall be stationed near the construction activity areas to direct and assist
members of the public around these areas while maintaining public access and signs
shall be posted explaining how long the public access path will be affected and
showing possible alternative routes.



LETTER OF CONDITIONAL CONCURRENCE FOR CONSISTENCY
DETERMINATION NO. CN 10-03

(As Originally Issued on April 29, 2004,

As Amended Through October 17, 2008)

AMENDMENT NO. FIVE

Page 22

3.

[

& E. Riprap

1

Reasonable Rules and Restrictions. The USFWS may impose reasonable rules and
restrictions for the use of the public access facilities authorized herein to correct
particular problems that may arise. Such limitations, rules, and restrictions shall
have first been approved by or on behalf of the Commission upon a finding that the
proposed rules would not significantly affect the public nature of the area, would
not unduly interfere with reasonable public use of the public access areas, and
would tend to correct a specific problem that the USFWS has both identified and
substantiated. Rules may include restricing hours of wuse and delineating
appropriate behavior (Material Amendment No. Five).

Maintenance. The areas and improvements within the total Phase One project area
shall be permanently maintained by and at the expense of the USEWS. Such
maintenance shall include, but is not limited to, repairs to all path surfaces;
replacement of any trees or other plant materials that die or become unkempt;

- repairs_or replacement as needed of any public access amenities such as signs,

benches, chemical toilets, and trash containers; periodic cleanup of litter and other
materials deposited within the access areas; removal of any encroachments into the
access areas: and assurance that the public access signs remain in place and visible.
Within 30 davys after notification by staff, the USWES shall correct any maintenance
deficiency noted in a staff inspection of the site (Material Amendment No. Five).

Riprap Material. Riprap material shall be either quarry rock or specially cast or
carefully selected concrete pieces free of reinforcing steel and other extraneous
material and conforming to quality requirements for specific gravity, absorption,
and durability specified by the California Department of Transportation or the U. S.
Army Corps of Engineers. The material shall be generally spheroid-shaped. The
overall thickness of the slope protection shall be no more than three feet measured
perpendicular to the slope. Use of dirt, small concrete rubble, concrete pieces with
exposed rebar, large and odd shaped pieces of concrete, and asphalt concrete as
riprap is prohibited.

Riprap Placemént. Riprap material shall be placed so that a permanent shoreline with

- a minimum amount of fill is established by means of an engineered slope not steeper

than two (horizontal) to one (vertical). The slope shall be created by the placement of
a filter layer protected by riprap material of sufficient size to withstand wind and
wave generated forces at the site.

Riprab Plans

a. Design. Professionals knowledgeable of the Commission's concerns, such as civil
engineers experienced in coastal processes, should participate in the design of
the shoreline protection improvements authorized herein.

b. Plan Review. No work whatsoever shall be commenced on the shoreline
protection improvements authorized herein until final riprap plans have been
submitted to, reviewed, and approved in writing by or on behalf of the
Commission. The plans shall consist of appropriate diagrams and cross-sections
that: (1) show and dlearly label the Mean High Tide Line, or the inland edge of

“marsh vegetation up to a line five feet above Mean Sea Level in marshland,
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property lines, grading limits, and details showing the location, types, and

dimensions of all materials to be used, (2) indicate the source of all materials to
be used, and (3) indicate .who designed the proposed shoreline protection

improvements and their background in coastal engineering and familiarity with

the Commission's concerns. Approval or disapproval of the plans shall be based

upon (1) completeness and accuracy of the plans in showing the features

required above, (2) consistency of the plans with the terms and conditions of this

amended consistency determination, (3) assuring that the proposed fill material

does not exceed this amended consistency determination, (4) the appropriateness -
of the types of fill material and their proposed manner of placement, and (5) the

preparation of the plans by professionals knowledgeable of the ‘Commission's

concerns, such as civil engineers experienced in coastal processes. All

improvements constructed pursuant to this permit amended consistency

determination shall conform to the final approved plans. No changes shall be

made thereafter to any final plans or to the constructed shoreline protection
improvements without first obtaining written approval of the change(s) by or on

behalf of the Commission. - : - '

4. Maintenance. The shoreline protection improvements authorized herein shall be
regularly maintained by, and at the expense of the USFWS, any assignee, lessee, -
sublessee, or other successor in interest to the project. Maintenance shall include, but
not be limited to, collecting any riprap materials that become dislodged and
repositioning them in appropriate locations within the riprap covered areas,
replacing in-kind riprap material that is lost, repairing the required filter fabric as
needed, and removing debris that collects on top of the riprap. Within 30 days after
notification by the staff of the Commission, the USFWS or any successor or assignee
shall correct any maintenance deficiency noted by the staff.

‘, " D: G. Marsh Protection

1. Best Management Practices. All construction operations shall be performed to
prevent construction materials from falling, washing, or blowing into the Bay. In the
event that such material escapes or is placed in an area subject to tidal action of the
Bay, the USFWS shall immediately retrieve and remove such material at its expense.
The USFWS shall also employ best management practices, such as compaction, soil
fences, jute matting, etc. to assure that material placed for any purposes authorized
herein will not erode into the Bay shortly after placement.

2. Marsh and Upland Plant Protection During Construction. The work authorized by this
amended consistency determination shall be performed in a manner that will
prevent, avoid, or minimize to the extent possible, any significant adverse impact on
any tidal marsh, other sensitive wetland resources, and existing native upland
vegetation. If any unforeseen adverse impacts occur to any such areas as a result of
the activities authorized herein, the USFWS shall restore the area to its previous
condition, including returning the disturbed area to its original elevation and soil
composition and, if the area does not revegetate to its former condition within one
year, the USFWS shall seed all disturbed areas with appropriate vegetation
consistent with plans approved by or on behalf of the Commission, pursuant to
Special Condition II-A. The USFWS shall employ mitigation measures t0 minimize -
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impacts to wetland areas, such as: (1) mimmizing all traffic in marsh/mudflat ar‘eas;
and (2) carefully removing, storing, and replacing wetland vegetation that has been
removed or “peeled back” from construction areas as soon as possible following

- construction.

Removal of Excavated Material. All dredged and excavated material must either be
used to stabilize levees, create ditch blocks, resurface levee roads, construct
authorized pond berms, construct pilot and internal channels, raise pond elevations,
install water control structures, or be removed from the project site for proper

_disposal outside of the Commission’s jurisdiction.

Debris Removal. All construction debris and any uncovered debris, such as concrete,
asphalt, wood, plastics, etc, shall be removed from the project site for proper

‘disposal outside of the Commission’s jurisdiction. Excavated debris may be

temporarily stored within the Commission’s jurisdiction, provided measures are
employed to assure that such material does not wash or erode into the surrounding
marsh or waterways. In the event that any such material is placed in any area within
the Commission's jurisdiction for an extended period (i.e. more than 60 days), the
USFWS, its assigns, or successors in interest, or the owner of the improvements, shall
remove such material, at its expense, within ten days after they have been notified

by the Executive Director of such placement. :

5
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E. H. Hydrology
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1.

o

Breaching of Island Ponds. To avoid increased velocities in the surrounding areas as
a result of breaching the Island Ponds that could result in erosion of mudflats, the
USFWS shall have a coastal hydrologist conduct regular inspections of adjacent
mudflats and a qualified engineer conduct regular inspections of the Union Pacific
railroad bridge piers during the first 5 years following breaching to look for evidence
of scour or damage to the mudflats and the bridge pier supports. The bridge
inspections shall be coordinated with regular bridge inspections conducted by Union
Pacific.

Breaching of Pond AB. USFWS shall yearly monitor adjacent tidal flats and channels
using the methodologv described in the “South Bay Salt Pond Restoration Project
Phase I Monitoring Plan,” as revised through August 14, 2008 and prepared by H.T.
Harvey and Associates, to assess whether breaching Pond A6 is impacting the rate of
scour, accretion, or channel formation and include these yearly assessments in the
monitoring report (Material Amendment No. Five).

Sediment Deposition. To avoid excessive sediment deposition near inlet/outlet
structures that could impact operation of water control structures, the USFWS shall
conduct annual inspections of all water control structures to look for areas of
excessive sediment deposition or scour. Results of these inspections shall be
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recorded on maintenance log sheets along with any follow-up inspections or
maintenance sediment removal or re-grading operations. If monitoring determines
sediment buildup is excessive and must be removed, the USFWS shall comply with
all regulatory requirements prior to removing deposited sediment, shall remove
deposited sediment, and shall regrade as required to avoid deposition impacts.

K. L. Protection of Wildlife.

1. Protection of Nesting Waterbirds. The USFWS shall conduct the following measures
to protect nesting waterbirds from the changes in water levels in some ponds that
would result in impacts to nesting bird colonies from increased predator access
and/or flooding, thereby substantially reducing the breeding habitat for certain
waterbird species in the South Bay: (1) identify islands and interior levees in-need of
protection from water level fluctuation; (2) check islands and interior levees weekly
(as access conditions permit) from March to July for nesting waterbirds that could be

- impacted by flooding or landbridging; and (3) manipulate water levels, as needed, to
‘ensure proper isolation from the surrounding levees and tidal marsh during the
nesting season and to avoid flooding of nest sites.

2. Protection of Wildlife from Contaminated Sediments. The USFWS shall implement
i 2 nsure that lower average water levels in project ponds do

not increase the exposure of some foraging waterbirds to contaminated sediments on
the bottoms of some ponds, potentially resulting in a substantial reduction in
suitable foraging habitat for some species. » :

3. Avian Botulism. Because increased suitable conditions for avian botulism could result -

" from the overall reduction in pond salinities and water depths, the USFWS shall take

the following measures to reduce the spread of avian botulism: (1) if there is

evidence of avian botulism in areas surveyed by the San Francisco Bay Bird

Observatory, USFWS staff shall survey the adjacent ponds using shallow draft boats;

(2) all personnel conducting operational activities in the ponds shall be trained to

recognize symptoms of avian botulism and shall make special observation efforts

during late August, September, and October, when outbreaks generally occur; and

(3) if dead birds are found, they will be retrieved and incinerated in an approved
facility. Sick birds shall be brought to an approved avian rehabilitation facility.

4. Protection of California Clapper Rail. The USFWS shall implement the following
measures to avoid or minimize adverse affects on clapper rails from direct
construction impacts to existing tidal salt marsh habitat: (1) survey construction sites
for clapper rails; (2) locate construction outside clapper rail nesting habitat;
(3) offset any short-term impacts to clapper rail habitat by the long-term benefits of
restoring Alviso Ponds A19, A20, and A2l (475 acres) and A6 (330 acres) to tidal
marsh; and (4) if surveys indicate that the clapper rail is present on the project site,
then all project-related work shall be limited to the period between September 1% and
February 1% of any year. If an active clapper rail nest is found, then a 750-foot-in-
diameter buffer shall be established around the nest between February 1* through
September 1% of any year.
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5. Protection of Salt Marsh Harvest Mouse and Salt Marsh Wandering Shrew. The

USFWS shall implement the following measures to avoid or minimize adverse
impacts to the salt marsh harvest mouse (SMHM) and salt marsh wandering shrew
(SMWS) due to direct construction impacts on existing tidal or non-tidal salt marsh
habitat: (3a) survey construction sites for SMHM and SMWS prior to construction.
Prior to the start of construction activities, a qualified wildlife biologist shall visit all
construction sites. The biologist shall determine whether potential SMHM or SMWS
habitat is present within the immediate disturbance area of each construction site;
(@b) whenever possible, construction sites shall be relocated, if necessary to avoid
areas that support potential habitat for SMHM or SMWS; (3¢) if a construction site(s)
cannot be located outside of such areas,-construction impacts shall be limited to the
smallest possible area of suitable SMHM or SMWS habitat. The construction areas

-shall be clearly demarcated by temporary fencing and signs throughout the

construction period. No construction activities shall be allowed in tidal marsh,
except within the fenced areas; (4d) just before construction, vegetation within the
fenced areas shall be cleared using hand tools, if-feasible, to discourage SMHM or

'SMWS from remaining in the construction areas and making it possible to see any

mice that are present. Construction work shall start as soon ‘as possible (and no
longer than one week) after the vegetation has been cleared; (8e¢) a qualified

‘biological monitor shall oversee vegetation clearing and construction activities at the
. construction sites. The monitor shall remain on-site during all construction work

directly affecting SMHM habitat. The monitor shall have the authority to control or
halt construction activity that is not consistent with the protection measures noted
above. Additionally, the monitor will notify the USFWS of any unanticipated

. damage to protected habitat areas, or any dead or injured special-status species.

Protection of Burrowing Owls. The USFWS shall implement the following measures
to avoid or minimize adverse impacts to Burrowing Owls on the levees within the
project area: (¥a) survey the construction sites for burrowing owls prior to

. construction. Pre-construction surveys for burrowing owls shall be conducted in and

adjacent to all construction areas within 30 days of all construction activities, or by
following the California Department of Fish and Game (DFG) survey protocols
currently in effect at that time. If construction activities at a site are delayed or
suspended for more than 30 days; the site shall be re-surveyed; (2b) during the
breeding season (February 1 through August 31), if burrowing owls are found on or
adjacent to a construction site, a clearly-delineated construction buffer shall be
established around each occupied burrow at a minimum radius of 250 feet from the
burrow. If construction vehicles must pass through an established buffer in order to
access a construction site, a “no stopping” policy shall be implemented, and
appropriate signs shall be posted at the buffer periphery; (8¢) during the non-
breeding season, if destruction of an occupied burrow is unavoidable, or if a
construction site is located within 160 feet of an occupied burrow, passive relocation
measures shall be implemented to encourage the owl(s) to move away from the
burrow prior to construction. If no suitable alternate burrows are present within 500
feet of the destroyed burrow, two artificial burrows shall be installed at an
appropriate location, to be determined by a qualified wildlife biologist. Passive

" relocation methods and artificial burrow locations shall be subject to Esh-and-Game

DEG approval. Passive rélocation shall not be conducted during the breeding season
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© (Februaryl-August 31); and (4d) all protection measures shall remain in place for the

duration of construction at the occupied sites or until a qualified biological monitor
verifies that burrowing owls are no longer present. . :

Protection of Northern Harriers. The USFWS shall implement the following measures
to avoid or minimize adverse effects to northern harriers on the levees within the
project area: (a) survey construction sites for northern harriers prior to construction
at sites where construction is scheduled during the northern harrier nesting season
(generally late March through August). Pre-construction surveys for northern
harriers shall be conducted in and adjacent to all construction areas within 30 days of
all construction activities, or by following the HEish-and-Game DFG survey protocols
currently in effect at that time. If construction activities at a site are delayed or
suspended for more than 30 days, the site shall be re-surveyed; (2b) if an active
harrier nest is found at or adjacent to a site, construction activities shall be
rescheduled until after the nesting season. If this is not feasible, construction buffers
shall be established around each nest, at a minimum radius of 200 feet from the nest.
The buffers shall be clearly marked with temporary fencing and signs. No

"~ construction activities shall occur within the buffer as long as the nest is active. If

construction vehicles must pass through an established buffer to access a
construction site, a “no stopping” policy shall be implemented, and appropriate
signs will be posted at the buffer periphery; (3¢) active nest sites shall be monitored
by a qualified biologist throughout the nesting season to verify that the protective
measures are effective and to implement additional measures, if necessary. The -
protection measures shall remain in effect until the biological monitor determines

‘that the nesting cycle has been successfully completed or that the nest is no longer .

active. 4

Protection of Common Yellowthroat and Song Sparrow. The USFWS shall implement
the following measures to avoid or minimize adverse effects to the breeding activity
of salt marsh common yellowthroat and Alameda song sparrow: (¥a) construction
associated with implementation of the project shall be located and timed to avoid
impacts to potential nesting habitat of these species, to the extent feasible; (2b) if
avoidance of construction during the nesting season is not feasible, pre-construction
surveys shall be completed, prior to the initiation of project construction, at-
construction sites that are located within, or adjacent to, suitable nesting habitat for
these species; (3¢) if active nests are present, construction buffers shall be established
at a minimum radius of 50 feet from the nest. Active nest sites shall be monitored by
a qualified biologist periodically during the nesting season to verify that the
protection measures are effective and to implement additional measures, if
necessary. '

Protection of Waterbird Nesting Sites. The USFWS shall implement the following
measures to avoid or minimize adverse effects to nesting sites of western snowy

: pldver, Caspian tern, Forster’s tern, California gull, black skimmer, or other special

status waterbird species (e.g., herons and egrets): (3a) construction associated with
implementation of the project shall be located and timed to avoid impacts to
potential nesting sites of these species, to the extent feasible. This construction timing
restriction shall be implemented from March through Septermnber 15 for western
snowy plover and from April through August for the other waterbird species; (2b) if
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avoidance of construction during the nesting season is not feasible, pre-construction
surveys shall be completed, prior to the initiation of project construction, at
construction sites that are located within, or adjacent to, suitable nesting habitat for
these species (e.g., seasonal ponds, islands, and levees); (3¢) if active nests are
présent, construction buffers shall be established at a minimum radius of 200 feet
from the nesting site or nesting colony periphery. Active nest sites shall be
monitored by a qualified biologist periodically during the nesting season unless
monitoring demonstrates that nesting is complete and the young are capable of
flight. If construction vehicles must pass through an established buffer to access a

" construction site, a “no stopping” policy shall be implemented, and appropriate

10.

signs shall be posted at the buffer periphery. The protection measures shall remain
in effect until the biological monitor determines that the nesting cycle has been
successfully completed or that the nest is no longer active. '

Protection of Harbor Seals. The USFWS shall implement the following measures to
ensure that construction for implementation of the project and various maintenance
operations, do not impact harbor seals in the area: (2) pre-construction surveys shall
be conducted prior to initiating project construction at locations near known harbor
seal haul-outs and pupping sites; (2b) to the extent feasible, water control structures
shall not be located at or adjacent to active haul-out or pupping sites. The installation
of such structures and the subsequent maintenance could be a source of significant
disturbance to the seals; (3¢) if installation of structures and subsequent maintenance
is proposed for locations in close proximity to sensitive harbor seal sites (i.e., within
200 feet for haul-outs and 500 feet for pupping sites; distance subject to approval of
NOAA), such activities shall be conducted outside of the pupping season (March to
May) and the molting season (June to August); and (4d) if construction and
operations activities cannot be timed to avoid disturbance to haul-out sites,

" disturbance to hauled out individuals shall be minimized. A qualified biological

11.

12.

monitor shall be present during construction activities near harbor seal haul-outs. A
clearly-marked, protective buffer (200 feet wide, as measured from the edge of the
haul-out site; distance subject to approval of NOAA) shall be established and
maintained, and no construction personnel or equipment shall be allowed to enter
this area while hauled out individuals are present.

Protection of Benthic and Aquatic Organisms. To avoid adverse impacts to benthic
organisms, fish, and macroinvertebrates, due to a deterioration of water quality, the
USEWS shall assess and maintain salinity and other water quality parameters, as
required in Special Conditions B-G II-C, at levels protective of aquatic resources.

Salmonid Migration. The-USEWS shall-close-intakes-on—salmonid-migrationroutes

O AT a I aniron o Pa U L W
c

- %he USEWS shall comply with the Biological Opinion
issued by the National Marine Fisheries Service regarding operation of water control
structure intakes. (Material Amendment No. Five)

13. Conéistencv with _the National Marine Fisheries Service’s (NMFS) Biological Opinion

(Phase One Only. Material Amendment No. Five). The USFWS shall comply with all
requirements contained in the National Marine Fisheries Service Biological Opinion
prepared for this project and provide BCDC staff with a copy of the opinion within
10 days of its issuance. If the NMEFS biological opinion requires project
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modifications, including but not limited to modifications in construction practices or
tdming, or the design, location, or operation of authorized facilities, USFWS must
obtain an amendment to this amended consistency determination prior to
constructing any facility affected by the NMFS Biological Opinion (Materlal

: Amendment No. Five).

N: J. Dredge Lock Use And Maintenance Requirements (previously part of BCDC Permit
No. 4-93, issued to Cargill). When using dredge locks to conduct levee maintenance
authorized herein, the USFWS shall use the following Best Management Practices by
doing all of the following to the maximum practicable extent: .

1.
2

10.
11.

12.

13.

Access dredge locks at the highest practicable tide;

Place dredged material into existing stockpile areas, into the lock pond or on the

levees, to the maximum extent feasible;

If sidecasting is required, place the material in temporary areas, then place ’che '
material back into the cut upon exiting;

Use material obtained from within the dredge lock to maintain the lock levee;

Place. sediments from the lock interior in excess of that required for lock levee

maintenance into the salt pond borrow ditches or on the salt pond levee;
Place dredged material on the top or on the inboard slope of the lock levee only;

Survey locks proposed for access during a high tide event just prior to maintenance
to ensure that clapper rails are not in material deposition locations;

Preserve and enhance high marsh features created at previous lock access events,
such as vegetated mounds, to the maximum extent feasible;

Preserve outboard vegetation on lock levees by placing material on the top and
inboard slope only. Vegetative material removed from lock levee tops shall be placed
aside, then replaced after topping the levee with fresh material;

Replant the access cut with cordgrass plugs to hasten revegetation;

Spray a salt solution on disturbed areas at the peak time of Lepidium seedling
emergence or remove Lepidium by other means;

Maintain a 300-foot buffer surrounding any active nest at the—heron and egret
rookery rookeries during the nesting season;

Maintain a 500-foot buffer at active seal pupping locations unless the buffer is
decreased in consultation with and the agreement of the National Marine Fisheries
Service; '
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Enhance refugial habitat on both sides of pond levees 100 feet in both directions,
from the points where the lock and pond levees meet, by using natural vegetation, as
discussed in and pursuant to the U.S. Fish and Wildlife Service (USFWS) biological
opinion and associated mitigation matrix; :

If Clapper rails are assumed or found to.be present at a lock, consistent with USFWS-
approved call count surveys, no lock entry or exit from a different lock than the lock
entered shall occur between February 1 and August 31. No lock exit shall occur
between March 1 and May 3, if rails are found to be present during the last and
current breeding season. However, exit may occur if rails are found to be present
after entry; and v

Conduct the Animal Damage Control program employed by the San Francisco Bay
National Wildlife Refuge with the incremental costs of additional predator
management activities required for lock access and levee maintenance.

. Levee Maintenance Requirements (previously part of BCDC Permit No. 4-93, issued to

Cargill). When conducting levee and other maintenance activities authorized herein, the
USFWS shall use the following Best Management Practices: :

1.
2.
3.

10.

Use chokers on the outsides of exterior levees;
Slope exterior levee tops inward;

Remove any spillage onto the marsh plain that occurs, unless it is deemed by
consulting experts that the spillage removal would create additional impacts;

Perform levee maintenance, when it is possible to avoid the use of dredge locks,
from the outside of the salt ponds; :

Upon consultation with species experts, and subsequent approval by the Executive
Director, the USFWS shall construct low, linear islands suitable for least tern habitat
in existing salt ponds in the three key post-breeding foraging areas traditionally used
by least terns for foraging. However, the USFWS shall not be subject to the required

~ buffers upon usage by the least tern;

Provide annual monitoring reports on the effectiveness of Best Management

. Practices used and their effectiveness;

Maintain during the March 1 to September 14 breeding season, a 200-foot buffer
between levee topping activity and active western snowy plover nests in high use
areas in the annual work plan review;

Manage Pond A-22 for maximum land exposure during the March 1 to September 1
breeding season;

Access and maintain levees in no more than two California least tern “high use”
areas in any single year; and

Create islands within reach of the dredge but as far away from the levees as possible
in all high use areas identified for California least terns. ' '
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B L

Unanticipated Maintenance Work (previously part of BCDC Permit No. 4-93, issued to
Cargill). If the USFWS wishes to undertake work it did not anticipate during the
preparation of the pre-notification report required in Special Condition H-E [I-C-1
herein, the USFWS shall provide a written request describing the desired work, existing

" conditions, and proposed Best Management Practices to the Commission. Upon

1z

consultation with interested agencies and organizations, the Executive Director shall
respond within 45 days in writing, either approving, disapproving, or approving with
modifications, the proposed work based upon the conformance of the proposal with the
Best Management Practices listed in Special Conditions #-N -] and -0 [IK, above. In
addition, the Executive Director may approve, pursuant to this amended pesmit
consistency determination, and without the pre-notification review period, activities that
would otherwise qualify for an emergency permit under government Code Section
66632(f) and Regulation Sections 10120 and 10652, upon consultation with the Chair of
the Commission, if time allows.

. Regional Water Quality Control Board-401 Certification. Fhe USFWS shall complete the

administrative process of receiving a 401 Certification from the Regional Water Quality
Control Board (RWQCB) for the Initial Stewardship Plan, San Francisco Bay Region and
shall submit a copy of this certification to Commission staff by October 1, 2004. The
USFWS shall comply with the Final Order, which incdudes Waste Discharge
Requirements and a Water Quality Certification, for Phase One activities which was
obtained from the RWQCB on August 13, 2008. ‘

‘In-Kind Repairs and Maintenance. Any in-kind repairs and maintenance of the facilities

authorized herein shall onlv use construction material that is approved for use in San
Francisco Bay. Construction shall only occur during current approved months during
the vear to avoid potential impacts to fish and wildlife. BCDC staff should be contacted

to confirm current restrictions (Material Amendment No. Five).

o

Creosote Treated Wood. No pilings or other wood structures that have been pressure
treated with creosote shall be used in any area subject to tidal action in the Bay or any
certain waterway, in any salt pond, or in any managed wetland within the Commission's
jurisdiction as part of the project authorized herein. '

Prevention of Flooding. The USFWS shall assure that the restoration plan meets the
requirements of the-Public Woszks Director—or—the appropriate public works directors,
flood control districts, and/or water agencies, whicheverhas with jurisdiction over the

. site and surrounding area and that are is responsible for assuming adequate flood

protection for surrounding communities. The USFWS shall provide a letter to the
Commission indicating that the review has been done and that inland areas will not
flood as a result of the work shown on the plan. The Commission makes no warrants as
to the adequacy of the flood protection provided by the USFWS project and is not
responsible for any flooding that may result.



LETTER OF CONDITIONAL CONCURRENCE FOR CONSISTENCY
DETERMINATION NO. CN 10-03

" (As Originally Issued on April 29, 2004,

As Amended Through October 17, 2008)

AMENDMENT NO. FIVE

Page 32

Abandonment. If, at any time, the Commission determines that the improvements in the

~ Bay authorized herein, have been abandoned for a period of two years or more, or have-

deteriorated to the point that public health, safety or welfare is adversely affected, the
Commission may require that the improvements be removed by the USFWS, its
assignees or successors in interest, or by the owner of the improvements, within 60 days

“ or such other reasonable time as the Commission may direct (Material -‘Amendment

" ‘No. Fi}ve). ‘

=

NS

[

Certification of Contractor Review. Prior to commencing any grading, demolition, or

" construction, the general contractor or contractors in charge of that portion of the work

shall submit written certification that s/he has reviewed and understands the
requirements of the amended consistency determination and the final BCDC-approved
plans, particularly as they pertain to any public access or open space required herein, or
environmentally sensitive area. (Material Amendment No. Five).

Hold Harmless. The USFWS agrees to cooperate, to the extent allowed by law, in the

‘submission of claims pursuant to the Federal Tort Claims Act acainst the United States

for personal injuries or property damage resulting from the negligent or wrongful act or
omission of any emplovee of the United States while acting within the scope of his/her
employment, arising out of this agreement. Further, the USFWS agrees to perform all
work under this agreement with reasonable diligence and precaution (Material
Amendment No. Five). :

Notifying NOAA to Update Nautical Charts. Within 30 days of the completion of the
project authorized by this amended consistency determination, the USFWS shall provide
written verification to the Commission that it has submitted to the Nautical Data Branch
of the National Oceanic and Atmospheric Administration (NOAA) the following: (1) (a)
as-built drawings, blueprints or other plans that correctly depict the completed
development or, if the project involves the removal of an existing development; (b) a list
of the existing development(s) that have been removed and a statement from a qualified
engineer or professional salvage company certifving which portions of the development
have been removed: (2) the ceographic coordinates of the project using a differential
oeooraphic positioning system (DGPS) unit or other comparable equipment suitable for
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1.

. providing location on a Nautical Chart: and (3) the appropriate contact USFWS person’s
name and contact information (such as a mailing address, telephone number fax
number and/or e-mail address) (Material Amendment No Flve)

Findings and Declarations

This amended consistency determination is given on the basis of the Commission’s fmdmgs

~ and declarations that the work authorized herein is consistent with the McAteer-Petris Act,

the San Francisco Bay Plan, the California Environmental Quality Act, and the Commissions’s

amended coastal zone management program for the San Franc1sco Bayv for the followmgr
reasons: :

A

|09

Priority Use Desngnatlon The project will be located in areas that are designated for
Wildlife Refuge priority use on San Francisco Bay Plan (Bay Plan) Map No. Seven. The
project is designed to convert salt ponds to approximately 330 acres of tidal habitat,
1,400 acres of reversible muted tidal marsh, and 479 acres of reconfigured managed .
ponds. The project area is within the Don Edwards San Francisco Bay National Wildlife

Refuge and actively managed by the U.S. Fish and Wildlife Service. Therefore, the
Commission finds that the project, as conditioned herein, is consistent with the priority

use designation for the site.

Eill-in the Commission’sSalt Pond Jurisdiction McAteer-Petris Act and Bav Plan Policies .
on Bay Fill. Section 66605 of the McAteer-Petris Act states, in part, that: (1) “...the water
area authorized to be filled should be the minimum necessary to achieve the purpose of
the fill”; (2) “...the nature, location, and extent of any fill should be such that it will -
minimize harmful effects to the Bay area, such as, the reduction or impairment of the
volume surface area or circulation of water, water quality, fertility of marshes or fish or
wildlife resources, or other conditions impacting the environment...”; (3) “...public
health, safety, and welfare require that fill be constructed in accordance With sound
safety standards which will afford reasonable protection to persons and property
against the hazards of unstable geologic or soil conditions or of flood or storm waters”;
and (4) “..fill should be authorized when the applicant has such valid title to the
propertles in question that he or she may fill them in the manner and for the uses to be
approved.”

1. Initial Stewardship Plan (ISP)

The amended consistency determination (Amendment No. Four) the ISP project
states that the installaion of new water control structures will result’ in
approximately 158,774 square feet (3.64 acres) of fill in salt ponds. The amended
consistency determination for the ISP alse states that the structures have been
designed to result in the minimum fill necessary “...to effectively maintain existing
shallow open water habitat and reduce salinity within the ponds [and meet water
quality objectives in discharge waters].” The consistency determination for the
: ISP and the environmental document for that project state that the new water
control structures have been sited to result in the minimal direct and indirect .
impacts to wetlands. The impacts to wetland habitat eanrbe-ecategorized-as will result
" from direct impacts from installation of the water control structures and indirect
impacts resulting from changes in habitat due to the discharge of pond water into
various receiving waters, reduced salinity in the ponds, and changes in water regime .
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(seasonal ponds). The mitigation measures that will be implemented to minimize
indirect impacts to wetland habitat are discussed below, in Section III, “Consistency
with Bay Plan Policies on Fish, Other Aquatic Organisms, and Wildlife.” In addition,
while a total of 3.64 acres of existing salt pond water surface area will be
permanently lost as a result of installing water control structures, implementation of
the Initial Stewardship Plan should offset the adverse impacts of this fill many fold
due to the management of the ponds to maximize functions and values for wildlife.
In regards to public safety concerns, the environmental document for the projeet ISP
states that “...the existing levees would be maintained and the existing risk of
flooding due to unplanned levee failures would not be affected. In general, water
levels in the ponds would be similar to existing conditions and would not affect the

-available storage within the ponds to contain potential overflows from adjacent

creeks and sloughs. Similarly, the Initial Stewardship Plan should have no impact on
the Bay’s shoreline because, with the exception of the Island Ponds, where. levees
may be breached, the Initial Stewardship Plan does not involve change to the
existing network of ponds, channels; and levees. As the consistency determination
for the ISP states, the “...water control structures will allow circulation of water
through the salt ponds to minimize any effects on existing potential wildlife habitat,
pond water quality, and salinity levels during the planning and implementation of a
long-term salt pond restoration program.” In other words, no change is envisioned
in the existing network of ponds and adjoining channels although water circulation
patterns will change. Finally, the USFWS has provided proof of valid title to all areas
water control structures will be installed.

2. Phase One (Materlal Amendment No Five)

a. Minimum Amount Nécessary. The USFWS states that the placement of
approximately 457,865 cubic vards of material at the Alviso and Ravenswood
complexes over 4,699,711 square feet as.part of Phase One to restore the South
Bay Salt Ponds is the minimum amount necessary to meet the goals of restoring
the site to fully functioning tidal marsh and creating managed pond habitat. The
USFWS also _states that “[tlhe fill is necessary to create habitat (i.e., nesting
islands) while maintaining the structural integrity of several existing levees, and
to _construct features such as starter channels and berms, ditch blocks, etc. to
produce the appropriate hydrologic conditions conducive to tidal marsh
formation. The maijority of fill material will be generated from on-site activities

such as levee lowering, thus, not imported from off-site. This material will
simply be redistributed within the restoration project area for maintenance and

restoration improvements.” A small amount of additional fill will be placed to
provide shoreline protection (approximately 7,410 cubic vards) and for public
access (approximately 4 587 square feet of pile-supported, floating, and/or solid

£ill).

b. Effects on Bay Resources. The USFWS states that, for Phase One, “[tlhe majority
of the fill will be used to create wildlife habitat, including special-status species
(i.e., nesting islands). Secondarily, fill will also be used to create hydrologic
conditions conducive to tidal marsh restoration, including ditch blocks, levee
breaches, pilot channels, and levee lowering associated with restored ponds.”
The fill for Ponds Al6 and SF2 in Phase One will be used to reshape levees and
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construct berms and to create viable bird habitat by building nesting islands. The
USFWS states that as part of Phase One, “Ponds Al6 and SF2 will be
reconfigured to create islands for nesting birds and shallow water habitat for
shorebird foraging. It is important to note that these ponds have been designed
as_an experiment to create a high density of bird nesting islands interspersed
with shallow water foraging habitat that has not been created previously in San
Francisco Bay. The design attempts to optimize the balance of the constraints and
considerations above based on what is known at this time.” The restoration
actions in Phase One (as well as in the overall SBSPR Proiject) will be evaluated
for impacts and beneficial outcomes using adaptive management technigues. An
Adaptive Management Plan has been prepared by the SBSPR Project Science
Team that provides project objectives and “an approach to achievirig [them]
through learning from restoration and management actions.” There are some key
uncertainties regarding the habitat designs, specifically regarding how the
ecosystem will respond to restoration activities. The SBSPR Project will use

.monitoring, applied studies, and modeling ‘to refine the design approach and

plan future phases accordingly. Special Conditions II-C and II-D are included in -
this amended consistency determination to_ensure that appropriate monitoring

and adaptive management efforts occur for Phase One.
Public, Health, Safety, and Welfare. The USFWS states that “[alny impacts (e.c.,

fill placement to create nesting islands) are done to create or enhance habitat for
wildlife, including listed species, and to optimize restoration activities:
environmental benefits will result from implementation of restoration.”

The USFWS states that for Phase One “the project will also result in beneficial

 impacts on flooding. Specifically, the existing levee system will be repaired, if

needed, should an emergency occur or for reducing the risk of failure. To prevent
channel erosion and potential damage to adjacent levee systems, although not
anticipated, the USFWS will repair unintended levee breaches that are .not
consistent with the restoration option selected. Tidal channels on and adjacent to
restored marshlands will be larger after restoration, than under existing
conditions, as a result of natural channel erosion. Consequently, the flood
conveyance capacity of major tidal channels will be increased, lowering flood
risk on nearby parcels.”

The USFWS states that “...it is important to note that the Phase One actions were
chosen because they do not, in and of themselves, require the implementation of
flood control measures and they are an integral step from which much is
expected to be learned and applied toward the successful implementation of
planned future phases of the Project.” In other words, the ponds chosen for
restoration as part of Phase One, were sited in areas where altering hvdrology
and reestablishing tidal action will not be expected to affect anv of the levees that
are currentlv providing flood protection to populated, urbanized areas near.the

‘However, the USEWS states that “[r]eestablishing tidal connectivity initially will

increase the average discharge in tidal channels, increasing the potential for-
erosion of levees as a result of Hdal currents and seepage-related failures.
Consequently, there will be an initial increase in the risk of propertv loss {levee
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failure) during Phase One actions. As part of the project, a monitoring and
adaptive management plan will be implemented to monitor the expansion of the
slough channels to accommodate the additional tidal prism and to ensure that
the expansion does not threaten the adjacent levee systems. If channel expansion
threatens adjacent levees, project managers will identify measures to protect the
levee in question, if needed, incduding potentially closing the breach. These
measures may include additional levee breaches, altering the phasing of pond
levee breaching, or requiring levee repairs or revetment.” Special Condition II-D
ensures that the USEWS will employ adaptive management meagures to address
such issues. :

The USEWS further states that “[llevees could potentially fail due to seismic
oround shaking. However, repairs and upgrades to existing levees for the
proposed trail system and water conveyance/control structures associated with
the ponds, as well as regular maintenance, will be performed as part of the
project. New water control structures will be engineered to withstand seismic
events to the extent practicable, and these structures will not be located in an
area that will result in the increased exposure of people to adverse effects.”
Special Condition II-K is included in this amended consistency determination to
ensure that such levee maintenance will occur.

. In addition, the Army Corps of Engineers is conducting the South San Francisco
Bay Shoreline Study, a Congressionally-authorized study to identify and
recommend for Federal funding one or more projects for flood damage
reduction, ecosystem restoration, and related purposes such as public access in
the entire SBSPR Project area. ‘

d. Valid Title. The USFWS acquired the approximately 10,000 acres of former salt
ponds in the Ravenswood and Alviso complexes, including Ponds SF2, A5, A6,
A7, A8, and A16, in March 2003 from Cargill, Inc., using state, federal, and
private foundation funds.

. The Commission finds that the project, as conditioned herein, is consistent with its
Jaw and policies on fill in salt ponds in that the project will result in the minimum fill
necessary to successfully complete a project, a—prefeet whose primary goal is to.
increase the ecological functions, biological diversity, and compatible recreational
opportunities at former salt ponds, and has been designed to minimize impacts to
the Bay environment, will be constructed in a manner to protect persons and
property against unstable soil and flooding conditions, and at a site to which the
project sponsor holds valid title.

2. C. Bay Plan Policies on Salt Ponds and Other Wetlands

1. |nitial Stewardship Plan. At the time of the Commission’s conditional concurrence
with USFWS’'s consistency determination for the Initial Stewardship Plan (ISP)
(Amendment No. Four), Fthe Bay Plan policies on salt ponds and other wetlands
stated, in part, that “[a]s long as is economically feasible, the salt ponds should be
maintained in salt production and the wetlands should be maintained in their
_present use. Property tax policy should assure that rising property taxes do not force
conversion of the ponds and other wetlands to urban development.” The salt pond
policies also state that, “[i]f, despite these provisions, the owner of the salt ponds or
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[

the owner of any managed wetland desires to withdraw any of the ponds or marshes
from their present uses, the public should make every effort to buy these lands,
breach the existing dikes, and reopen these areas to the Bay. This type of purchase
should have a high priority for any public funds available, because opening ponds
and managed wetlands to the Bay represents man’s last substantial opportunity to
enlarge the Bay rather than shrink it. (In some cases, if salt ponds are opened to the
Bay, new dikes will have to be built on the landward side of the ponds to provide
the flood control protection now being provided by the salt pond dikes.)”

On March 16, 2003, the State of California and the United States of America acquired
16,500 acres of commercial salt ponds in San Francisco Bay from Cargill. This
acquisition set the stage for the development of the largest tidal wetland restoration
project on the West Coast. Specifically, the purpose of this acquisition was to protect,
restore, and enhance the property for fish and wildlife, as well as to provide
opportunities for wildlife-oriented recreation and education. Of the acquired lands,
most of the salt ponds are located in South San Francisco Bay and the remaining
lands are in the North Bay in Napa County. Under the terms of the acquisition, the
USFWS owns and will manage 8,000 acres of the-”Alviso Ponds” and 1,600 acres of
the “West Bay Ponds,” while Department of Fish and Game owns and will manage
5,500 acres of the “Baumberg Ponds”. Commercial salt making will still continue at
Cargill’s Newark Plant site and surrounding salt ponds and the same volume of salt

-will be produced on a smaller site with the use of improved production techniques.

While the Initial Stewardship Plan does not envision any levee breaches other than
breaching the levees at the Island Ponds, implementation of the Initial Stewardship
Plan is anticipated to greatly enhance wildlife functions and values of the ponds, and
to set the stage for implementation of the long-term restoration plan which will -
result in substantial enlargement of the Bay through levee breaches and the
management of all the ponds for improved habitat values. '

The Commission found that the ISP was consistent with its policies on salt ponds
and other wetlands in that the project resulted in enlarging the Bay and improving
habitat values. :

Phase One (Material Amendment No. Five). The Bay Plan policies on salt ponds were
revised in August 2005. The revised Bay Plan policies on salt ponds read, in part,
that “[i]f the owner of any salt ponds withdraws any of the ponds from their present
uses, the public should make every effort to buy these lands and restore, enhance or
convert these areas to subtidal or wetland habitat. This type of purchase should have
a high priority for any public funds available, because opening ponds to the Bay -
represents a substantial opportunity to enlarge the Bay and restoring, enhancing or
converting ponds can benefit fish, other aguatic organisms and wildlife, and can
increase public access to the Bay.” :

The revised Bay Plan policies on salt ponds also state, in part, that “[alny project for
the restoration, enhancement or conversion of salt ponds to subtidal or wetland
habitat should include clear and specific long-term and short-term biological and
physical .goals, success criteria, a monitoring program, and provisions for lohg-term
maintenance and management needs. Design and evaluation of the project should
include an analysis of: (a) the anticipated habitat type that will result from pond
conversion or restoration, and the predicted effects on the diversity, abundance and -
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distribution of fish, other aquatic organisms and wildlife; (b) potential fill activities,
including the use of fill material such as sediments dredged from the Bay and rock,
to assist restoration obiectives; (c) flood management measures; (d) mosquito
management measures; (e) measures to control non-native species; (f) the protection
of the services provided by existing public facilities and utilities such as power lines
and rail lines, (g) siting, desien and management of public access and recreational
opportunities while avoiding significant adverse effects on wildlife; and (h) water
quality protection measures that include management of highly saline discharges
into the Bay: monitoring and management of mercury methvlation and sediments
with contaminants: managing the release of copper and nickel to the Bay; and the =
minimization of sustained low dissolved oxygen levels in managed ponds.”

As previously stated, in 2003, the project site was acg uired by the public. The overall
ooal of the 50-year SBSPR Project is to restore and enhance a mix of wetland habitats,
and provide for wildlife-oriented public access and recreation, and for flood
management. The specific goals of Phase One are to restore a mosaic of habitats,

including tidal marsh, mudflat, salt panne and open water habitats (managed

ponds), to support populations of fish and wildlife, special status species, migratory
waterfowl, shorebirds, and anadromous and resident fishes.

The SBSPR Project will result in a mix of restored tidal and managed pond habitat.
Phase One activities were designed to test restoration techniques on a small scale. An
adaptive management strategy will allow for design approaches that ensure
successful restoration of the entire SBSPR Project site over time. The final

combination of each type of habitat will be determined through an adaptive manage-
-ment process allowing for lessons learned from earlier phases to be incorporated into

subsequent phases. Criteria for determining the success of restoration actions will be
developed over time through the adaptive management process. Special Condition
II-D is included in this amended consistency determination to ensure that this will

. ocaur.

Each phase of the project will have a separate monitoring plan with common
elements and adaptive stratecies as more data are gathered. The USFWS states that
“this approach to phased tidal restoration acknowledges that uncertainties exist and
provides a framework for adjusting management decisions, as the cause-and-effect
linkages between management actions and the physical and biological response of
the system are more fully understood.” Special Condition II-C is included in this
amended consistency determination to ensure that monitoring will occur.

The project sponsors drafted an Adaptive Management Plan that identifies

management triggers to determine when restoration activities are not performing as

expected. These trigeers are intended to assist decisionmakers by preventing

sienificant impacts before they occur. If a management trigger is tripped, restoration
will not proceed until a focused evaluation is conducted to assess if a potentially
significant impact will result. If the evaluation determines a significant impact will

result, adaptive management action to avoid the impact will be implemented, and

ongoine monitoring will determine the effectiveness of that action. USEWS has

developed an adaptive management plan that identifies, for each monitoring

activity, restoration targets, expected time frames for decision-making, management

trigoers, and resulting potential management actions.
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Pond A6 will be restored to tidal action. At Pond A6, monitoring will include
evaluating water quality specifically related to mercury, tidal marsh habitat evolu-
tion (vegetation and channel mapping), invasive Spartina and other invasive plants,
fish, and endangered species (California clapper rail and salt marsh harvest mouse).

Ponds A5, A7, A8, and A8S will be restored to muted tidal habitat. At these ponds,
monitoring will cover water quality (including salinity pH, temperature, dissolved
oxveen, and mercury), mercury in sediment, mercury in sentinel species (monitoring
of mercury bioavailability and mercury uptake in sentinel species as a special study
associated with Pond AB8), tidal marsh habitat evolution (vegetation and channel
mapping), and invasive Sparting and other invasive plants.

Ponds A16 and SF2 will be reconfigured as a series of managed ponds. At Ponds Al6
and SF2, monitoring will include evaluating water quality (including salinity pH,
temperature, dissolved oxygen), tidal marsh habitat evolution (vegetation and
channel mapping), invasive Spartina and other invasive plants, and Federally-listed
species (California least tern and Western snowy plover). o '

Site management and any necessary maintenance activities will occur pursuant to
the adaptive management plan described in Special Condition II-D. '

The restoration of Pond A8 to muted tidal habitat poses a potential flood risk.
Monitoring will track downstream tidal scour to ensure that no levees will be
undermined by the increased tidal action at Pond A8. If a problem arises with levee
integrity anywhere along Alviso Slough, Pond A8 will be closed to tidal action.

Pursuant to the adaptive management plan, a specially designed water control

structure, consisting of eight five-foot bays which individually open or close to
reculate tidal exchange between Pond A8 and Alviso Slough, will be installed at this
pond to prevent the risk of flooding or levee integrity according to the USFWS. The
TUSFWS also states that all other project activities will either improve flooding risk or
maintain the status quo. '

An increase in vegetated wetlands could potentially increase mosquito populations
if the areas do not drain properly. The EIS/R for the project states that the potential
increase in mosquito populations as a result of the project will be less than
sionificant, as well-drained tidal marshes typically do not provide high-quality
habitat for mosquitoes. In addition, the USEWS worked closely with the local
Mosquito Abatement Districts in preparing the restoration plan.

There is a risk of invasive species colonizing the restoration site. The USFWS will
comply with Special Condition II-C-3 which requires monitoring reports and
eradication efforts. :

Several ponds in the Alviso Complex contain public utilities infrastructure. In Pond
A6, the proiect will include construction of four new sections of boardwalk to allow
access to PG&E's electrical transmission towers. The USFWS states that the project is
not expected to affect PG&E’s access to existing PG&E power towers in Pond SF2
because the project will include maintaining the areas beneath the towers and
boardwalk as seasonal wetland. A section of the existing PG&E boardwalk,
approximately 35 feet in length, will be modified to construct a seasonal wetland
ditch and allow access over the ditch.




LETTER OF CONDITIONAL CONCURRENCE FOR CONSISTENCY
DETERMINATION NO. CN 10-03

(As Originally Issued on April 29, 2004,
- As Amended Through October 17, 2008)

AMENDMENT NO. FIVE

Page 40

Special Conditions II-A, II-B II-F, and II-G are included in this amended consistency
determination to ensure that the Commission reviews and approves plans provided
by the USFWS prior to implementing overall site improvements, public access
improvements, shoreline protection (i.e., rip-rap), and the marsh restoration
program. These special conditions regarding plan review will ensure that the project
is carried out in a manner that conforms with the specific provisions included in the
Commission’s salt pond policies. ‘

Fill activities for Phase One are discussed in the earlier section regarding fill. Public
access improvements and water quality protection measures are discussed in
followine sectons of this amended consistency determination.

For these reasons, the Commission finds that the prepesed project, as conditioned
herein, is consistent with its Bay Plan policies on salt ponds.and. other wetlands in that

 the project will enlarge the Bay and improve habitat values, while the solar salt making

s

process continues at Cargill’s Newark Plant, and that the restoration has been designed, -
and will be implemented, managed and maintained in a manner consistent with the Bay

Plan salt pond policies. ‘

McAteer-Petris Act and Bay Plan Policies on Public Access. Section 66602 of the McAteer-
Petris Act states that “...existing public access to the shoreline and waters of the...[Bay]
is inadequate and that maximum feasible public access, consistent with a proposed
project, should be provided.” ‘

In addition, the Bay Plan policies on public access state in part, “[plublic access to some
natural areas should be provided to allow study and enjoyment of these areas. However,
some wildlife are sensitive to human intrusion. For this reason, projects in such areas
should be carefully evaluated in consultation with appropriate agencies to determine the
appropriate location and type of access to be provided.” The policies further state,
“Tolublic access should be sited, desiened and managed to prevent significant adverse
effects on wildlife...Siting, desien and management strategies should be emploved to
avoid or minimize adverse effects on wildlife, informed by the advisory principles in the
Public Access Desien Guidelines....” The policies further state, “[plublic access should
be inteerated early in the planning and design of Bay habitat restoration projects to

. maximize public access opportunities and to avoid significant adverse effects on

wildlife.” The policies state,  “[tlhe Commission should continue to support and -
encourage expansion of scientific information on the effects of public access on wildlife
and the potential of siting, design and management to avoid or minimize impacts.”
Finally, the policies state in part that the Commission’s “...Design Review Board should
advise the Commission regarding the adequacy of the public access proposed.”

As stated earlier, the Bay Plan policies on salt ponds state, in part, that the restoration,
enhancement or conversion of salt ponds to subtidal or wetland habitat, “[d]esign and
evaluation of the project should include an analysis of...(g) siting, design and
management of public access to maximize public access and recreational opportunities
while avoidineg siohificant adverse effects on wildlife.”

1. Injtial Stewardship Plan. In assessing whether the public access improvements
proposed as part of a public agency project are consistent with Commission law and
policy, the Commission must consider whether there is a reasonable relationship
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between a condition and the impact or burden created by a development project. In
this case, the Commission should evaluate the impact of the prejeet ISP on existing
public access facilities and the demand on public access facilities that will be
generated by the interim project' and whether any potential increases in demand on
public facilities would arise from completion of the Initial Stewardship Plan.

The eonsisteney-determination USFWS states that “[u]nder prior management for
commercial salt operations, most of the ponds included in the ISP [Initial
Stewardship Plan] were closed to public access. However, Alviso Ponds A-9 through
A-17 and the West Bay Ponds 1 and 2 were previously owned by the USFWS as part

* of the Don Edwards San Francisco Bay National Wildlife Refuge (Refuge) and were

open to the public for pedestrian and bicycle access to promote wildlife observation,
wildlife photography, interpretation, and environmental education opportunities.
These ponds will continue to be open for similar public access activities during the -
Initial Stewardship period.” ‘

The censistency—determination USFWS also states that “...public access... to the
Alviso and West Bay salt pond complexes would be limited to regularly scheduled
docent-led tours during the Initial Stewardship period. More extensive public access
opportunities in these areas will be developed during the long-term South Bay Salt
Pond restoration planning process. Significant use conflicts make it infeasible to -
provide additional, unsupervised public access at the project site at this time. There
are present on the site a number of federally listed species, including the California
clapper rail, salt marsh harvest mouse, western snowy plover, California least tern,

- California black rail, and American peregrine falcon. Additional biological

information and trail planning will need to be completed before additional public
access is feasible. This is part of the long-term restoration planning process.” As
noted above, a complex planning and data collection process is under way for the
long-term restoration of the project site. The USFWS has agreed to re-evaluate and
possibly implement some public access improvements, if a long-term restoration
plan has not yet been approved and implemented after 5 years. '

The Commission found that the ISP prejeet is consistent with its laws and policies on
public access because: (1) requiring public access in association with the Initial
Stewardship Plan could potentially adversely affect wildlife and planning studies
must be completed that indicate the appropriate locations, types, and times for
public access; and (2) requiring additional public access with this interim project
would not be reasonable, if the long-term planning period is not longer than five
years, especially. because the USFWS is willing to consider implementing some

" public access improvements, if the long-term restoration plan has not commenced

implementation in five years. The Commission finds that this modest public access

- proposal is adequate for an interim plan, but should a long-term management

proposal take more than 5 years to commence implementation, additional public
access should be provided within the project. '

2. Phase One Public Access (Material Amendment No. Five)

g: Phase One Improvements. Public access to the shoreline .and views to the Bay
currently exist at the SBSPR Project area. Public access is available to the Alviso
Ponds through the Don Edwards National Wildlife Refuge with parking at its
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Environmental Education Center, the Alviso Marina County Park (immediately
adjacent to the complex), Crittenden Lane, and Carl Lane (Sunnyvale Water

. Pollution Control Plant). In addition, public access is available to the

Ravenswood Ponds at the parking area at the north and south side of the
Dumbarton Bridee off-ramp (to Ravenswood trail at Pond SF2). Multiple users,
including bicyclists, hikers on the Bay Trail, fishermen and duck hunters, access
the region surrounding the project area. '

The EIS/R for the Phase One project discusses the potential for some existing -
public access areas to be lost or removed as part of the overall SBSPR Project.
Phase One activities, however, will not result in any loss of public access. Rather,
it will provide a substantial increase in public access. In addition, the USFWS
states that “the EIS/R concluded that the maintenance and habitat restoration

work proposed at the ponds will enhance habitat for a number of plant, fish, and
wildlife species. Overall, these habitat quality increases will result in increases in

recreational potential of the project site. The public is expected to be attracted to
the site as species populations and composition increase. Specifically,
recreational use of the site for bird watching, hunting and fishing is expected to
increase. Thus, the restoration activities can be expected to enhance access and
recreation at the site and make it a more desirable destination for hikers, boaters,

bird watchers, anglers and possibly hunters.” ‘

Phase One of the SBSPR Project will increase public access by providing -
approximately four miles of new ftrails throughout the Alviso and Ravenswood
complexes, a 2.5-mile year-round Bay Trail connection from Sunnyvale to
Stevens Creek, a trailhead platform and restroom facilities at Pond SF2, two
raised viewing platforms, interpretive stations, and other amenities. Existing
trails at Ponds Al16 and SF2, will also be upgraded to provide barrier free access.
In-addition, a viewing platform at the southern edge of Pond A16 will include an
interpretive station. A second interpretive station will be located adjacent to the
freshwater marsh area along the eastern edge of Pond A16. All of the new access
facilities and improvements will be barrier free.

In addition, the USFWS will work with the City of Menlo Park to construct an
additional viewing area at a high point in Bayfront Park overlooking Pond R4
and Greco Island. Special Condition II-E is included in this amended consistency
determination to ensure that all of these public access improvements occur.

Effects on Wildlife. In many locations around the Bay, the shoreline edge is a vital
area for wildlife. Access to some wildlife areas allows visitors to discover,
experience and appreciate the Bayv’s natural resources and can foster public
support for Bay resource protection. However, in some cases, public access may:
have adverse effects on wildlife (including flushing, increased stress, interrupted
foraging, and/or nest abandonment), and mav result in adverse long-term
population and species effects. The type and severity of effects, if any, on wildlife
depend on many factors, including site planning, the tvpe and number of species
present and the intensity_and nature of the human activity. Potential adverse
effects on wildlife mav be avoided or minimized by siting, designing and
managine public access. The Commission’s advisory document, Shoreline Spaces:
Public Access Design Guidelines for the San Francisco Bay, cites several strategies to
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reduce or prevent adverse human and wildlife interactions including: using
desien elements such as paving materials and site amenities to _encourage or
discourage specific types of human activities; using durable materials to reduce
erosion and to keep users from creating alternate access routes, using physical
design features to buffer wildlife from human use such as bridges, boardwalks,
moats, fencing, viewing platforms and overlooks, and vegetation; managing the
type and location of public use such as restricing specific activities or
implementing periodic closures during sensitive periods such as breeding
seasons; and incorporating education and interpretive elements.

The USFWS states that “the SBSPR Project will allow public access to the .
maximum extent compatible with resource protection and maintenance of
research and education programs. Unlimited public access to all parts of the
wildlife area may be incompatible with resource protection, public safety, and
existing regulations.” ’

Phase One actions include upgrading the existing Bay Trail spur along the Bay
front of Pond SF2, and constructing two viewing platforms and interpretive
stations along the trail. The trail follows an existing levee that will be
rehabilitated to allow multi-use. The perimeter of Pond SF2 will be revegetated,
in part to provide an additional buffer from human disturbance along the trail
and the adjacent highwavy. A post-and-cable fence will be built along the
northwestern side of the pond to further minimize Dotentlal intrusion into .the

managed pond area.

Pond SF2 Viewing Platform East will be located at the eastern edge of Pond SF2,
off the levee trail at the edge of the pond. Pond SF2 Viewing Platform South will
be located at the southern edge of Pond SE2, off the levee trail at the edge of the
pond. To minimize impacts to the pond, both platforms will be raised four feet
above the existing grade of the levee. In addition, interpretive stations will
describe the process of developing and maintaining a managed Dond and explain
the value to wildlife.

Phase One activities include the implementation of a number of applied studies
researching the potential impacts of landside public access on birds or other
tarcet species. Results of those studies will be used to determine whether
periodic closures of trail segments to_protect wildlife are needed pursuant to
Special Condition II-C of this amended permit.

The USFWS currently allows pedestrian and bicycle access (but no dogs) on the
existing Alviso Slough Trail, including the levees around Al6 and Al7. The’
project will continue to allow the same public access around these ponds, but
will implement a number of applied studies on the effects of public access on use
of islands bv nesting birds and reproductive success of nesting birds in Pond
A16. Results of those studies will be used to determine whether periodic closures
of trail seements to protect wildlife are needed. '

In addition, Special Condition [I-C-3 is included in this amended consistency
determination which requires that the USFWS monitors the usage of public
access areas.
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Design Review Board. The Design Review Board (DRB) initially reviewed this

project at its December 10, 2007 meeting in East Palo Alto, following a site visit to -

the Ravenswood SF2 pond. The DRB focused on four aspects of the public access
desien: (1) ensuring that elevations of the public access areas were designed
appropriately, relative to future sea level rise; (2) adequate parking availability;
(3) “access to the access”, i.e., ensuring that the public is aware of the project and
the new public access areas; and (4) designing the proposed dead end trails to
attract more public usage.

The USFWS responded that: (a) viewing platforms would be constructed well
above anticipated sea level rise, trails would be built on levees which will have to
be raised to protect inland areas from flooding as sea level rise occurs, and many .
public access platforms and levee trails would be around managed ponds with
controlled water levels; (b) key public access areas are accessible by car, bike and
foot and parking already exists at all public access areas; (c) the project managers
will use different approaches to raise public awareness (billboards, web cams,
websites, encouraging school groups to use the refuge, etc.); and (d) wildlife
viewing areas would be situated at the ends of the two terminal trails planned
for Phase One to provide a “reward” for the public to go to the end.

The DRB reviewed this project a second time at its April 8, 2008 meeting, and
recommended that the USEWS review BCDC'’s shoreline signage guidelines for
desien directon for the billboard. The DRB also requested that a future review.
focus on a comprehensive sien program’that includes interpretive, way-finding,
ete. and that in advertising the project, the USFWS should include a whole
network of communication techniques, including technology and/or

- photography. Special - Condition II-A-2 of this amended consistency

|~

[

determination ensures that the DRB will conduct further plan review of publie
access areas and amenities. :

Parking. Phase One does not include parking facilities. BCDC's Design Review
Board expressed concern about the lack of new parking availability in that it may
prevent the public from accessing the site. The USFWS responded by stating that
parking is currently available “near the Alviso salt ponds complex through the
Wildlife Refuce at the Environmental Education Center, the Alviso Marina
County Park (immediately adjacent to the complex), near Crittenden Lane, and
Carl Lane (Sunnvyvale Water Pollution Control Plant). In addition parking is
available near the Ravenswood complex at the north and south side of the
Dumbarton Bridee offramp (to Ravenswood trail and unnamed trail at Pond

SF2).”

Barrier-Free Access. Bayv Plan Public Access policies provide that “improvements

. should be desiened and built to encourage diverse Bay-related activities and

movement to and along the shoreline, should permit barrier-free access for the
phvsicallv-handicapped to the maximum feasible extent, should include an
ongoing maintenance program, and should be identified with appropriate

signs.” -
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The USFWS states that it will “...install Americans with Disabilities Act (ADA)-
compliant features for all trails over time. Currently, Phase One action ADA-
compliant features include the trail to the Salt Works interpretative area and all
Ravenswood area recreational features. AD A-compliant features will be added to
" the Moffett Bay Trail, and the Al6 viewing platform at a later date (these
‘actions may be undertaken during Phase One or during later Phases of the SBSP
Restoration Project).” The project will include measures to ensure barrier-free
access for the disabled, will provide an appropriate maintenance program, and
will identify facilities for the disabled with appropriate signs. These provisions

" comply with Bay Plan policies to provide barrier-free access because the

" improvements must meet federal accessibility guidelines adopted pursuant to
the ADA. However to assure that these improvements are provided in a timely
manner, Special Condition II-E-1-c_requires that the barrier-free trail and-
amenities be implemented either during Phase One or within a reasonable period
of time thereafter. '

To better assess public access needs in the future, Special Condition II-C-3 of this
amended consistency determination requires the USFWS to monitor public use of
parking lots, trails, and viewing platforms so that public access facilities can be
provided consistent with public demands on the facilities.

The Commission finds that the Phase One proiject, as conditioned, is consistent with
the Bay Plan policies regarding public access.

Bay Plan Policies on Water Quality. The Bay Plan policies on water quality state in part,
that “[b]ay water pollution should be prevented to the greatest extent feasible. The Bay’s -

‘tidal marshes, tidal flats, and water surface area and volume should be conserved and,

whenever possible, restored and increased to protect and improve water quality. Fresh
water inflow into the Bay should be maintained at a level adequate to protect Bay
resources and beneficial uses.” The policies also state that “[w]ater quality in all parts of
the Bay should be maintained at a level that will support and promote the beneficial
uses of the Bay as identified in the San Francisco Bay Regional Water Quality Control Plan,
San Francisco Bay Basin and should be protected from all harmful or potentially harmful
pollutants. The policies, recommendations, decisions, advice, and authority of the State
Water Resources Control Board and the Regional Board, should be the basis for carrying
out the Commission’s water quality responsibilities.” Finally, the policies also state that

“[n]ew projects should be sited, designed, constructed, and maintained to prevent or, if

prevention is infeasible, to minimize the discharge of pollutants into the Bay by:
(a) controlling pollutant sources at the project site; (b) using construction materials that
contain nonpolluting materials; and (c) applying appropriate, accepted, and effective
best management practices, especially where water dispersion is poor and near shellfish
beds and other significant biotic resources.” '

1. Initial Stewardship Plan. The USFWS will begin the discharge of water to the Bay
from a limited number of salt ponds beginning in July and August of 2004, meeting
Water Quality Objectives, as outlined by the Regional Water Quality Control Board, -
San Francisco Bay Region, Waste Discharge Requirements, discussed below. In
March and April of 2005, the USFWS will discharge water from the remaining salt
ponds, when salinities within the ponds and receiving waters are at their lowest.
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On March 17, 2004 the Regional Water. Quality Control Board, San Francisco Bay
Region, approved Waste Discharge Requirements for the project. The Regional
Board states, in part, that these discharge requirements “...permit discharge from
certain ponds under an initial release scenario where high salinities discharged from
certain ponds will likely impact beneficial uses in the short term, but impacted areas

‘are expected to fully recover within one year. These requirements also permit

subsequent discharge from these ponds as waters from the south bay area are taken

into pond systems and then discharged more-or-less continuously (continuous

circulation). For the continuous circulation period, the Discharger must manage the
pond systems to ensure beneficial uses remain protected. The initial release refers to
the time expected to substantially empty salt ponds of their current contents.
Modeling performed by the Discharger indicates that the duration of the initial
release will be about eight weeks or less...it is the position of the Board that the long-
term water quality benefits of this project (i.e,, maximizing the acreage of salt ponds
restored to tidal marsh habitat) outweigh short-term impacts associated with the
initial release.” ' -

Because the ISP preject will, after the initial discharge period (expected to be

approximately 8 weeks), maintain almost all of the existing water surface area and

" volume of the existing salt ponds, while reducing salinities in many of the ponds to

promote use of most of these ponds for a greater variety of fish and wildlife uses, the
Commission finds found that the prepesed project, with the mitigation measures

included herein, is was consistent with its water quality policies because although

some short-term water quality impacts will occur, the long-term benefits to Bay
water quality exceed the short-term impacts.

Phase One (Material Amendment No. Five). The project could potentially affect water
quality in the SBSPR Project area. Most of the construction will occur inside the
ponds prior to being breached and away from the breach locations to prevent
releases to adjacent sloughs or creeks. However, breaching levees to restore tidal
action to diked salt ponds or increasing circulation into managed ponds can cause
adverse changes in turbidity, aquatic habitat sedimentation, or result in exposure to
toxic substances and other contaminants. The USEWS states that “short-term channel
incision will likely result in increased sediment suspension and water turbidity
downstream of areas where erosion is taking place. However, appropriate site-
specific desion should ensure that this effect will be comparatively minor and that it
will decrease and disappear as the system equilibrates as part of habitat restoration.”
Potential impacts to water quality from methylmercury could result from project
implementation, as discussed in section below entitled “Mercury.” On August 13,
2008, the USFWS obtained authorization from the RWQCB under waste discharge
requirements to construct Phase One of the SBSPR Project.

The USFWS states that as part of Phase One actions “all managed ponds will comply
with water quality discharge requirements and objectives set by the RWQCB.”
Special Condition II-M requires that the USFWS comply with the provisions of the
RWQCRB’s authorization for the Phase One project.

Further, construction activities could cause temporary water gquality impairment
because of discharees to nearby water and/or drainage channels. Best management

practices (BMPs) for controlling soil erosion and discharges of other construction-
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related contaminants will be identified in a Storm Water Pollution Prevention Plan to

be prepared by the project sponsors. Best management techniques to be used include

floating sediment curtains; the construction of temporary containment berms,

baffles, and hay bales; and hydroseeding disturbed slopes with native vegetation.

Special Condition II-G of this amended consistency determination requires USWES

to implement BMP’s, such as those above, to limit erosion and sediment release and

keep effects localized. :

a.

s

g

Salinity. The USFWS states that Phase One actions are designed to ensure that
dischareed ‘salinity levels comply with the RWQCB’s water quality standards.
Salinity levels will be monitored in Ponds A5, A7, A8, A8S, A16 and SF2 and, if
triegers are exceeded in the Adaptive Management Plan, then actions will be
implemented to avoid significant impacts. Special Condition II-C-3 requires the

" USEWS to monitor salinity and Special Condition II-D ensures that appropriate

adaptive management actions will be implemented if water quality standards are
not met for salinity.

Dissolved Oxygen. It has been difficult to maintain adequate dissolved oxygen

levels at pond discharge points, particularly in the Alviso complex according to
the USEFWS. There have been three reported occasions in the past four years
where severe depletion in dissolved oxygen levels has led to gulls.feeding on
oxveen stressed fish or conditions where low dissolved oxygen levels caused fish
mortality. The project has been designed to minimize high risk factors for low
dissolved oxygen. Design elements, including hydraulic residence time, water
depth, and mixing will be optimized to maintain dissolved oxygen levels that
meet the RWOCB’s Basin Plan Water Quality Objectives. Dissolved oxygen levels
will be monitored in Ponds A5, A7, A8, A8S, Al6, and SF2 and, if triggers are
exceeded in the Adaptive Management Plan, then actions will be implemented to
avoid sienificant impacts. Special Condition II-C-3 requires the USEWS to
monitor dissolved oxygen and Special Condition II-D ensures that appropriate .
adaptive management actions will be implemented if water guality standards are
not met for dissolved oxygen. :

Mercury. Sediments in some of the ponds throughout the SBSPR Project area
contain high levels of mercury contamination. The Alviso complex ponds are an
area of special concern given that the historic New Almaden mercury mine
released significant quantiies of mercury into Guadalupe Slough that
accumulated in the Alviso ponds. The remobilization of mercury-contaminated
sediments into the water column, either directly (e.g., during excavation of pilot
channels) or indirectly (through increased sediment scour after a pond is opened
to tidal action), can cause increased mercury concentrations in the water column
and sediment in the Bav and have impacts on water guality, and fish and
wildlife. In 2006, the RWOCB approved a total maximum daily load (TMDL)
plan for mercury in San Francisco Bay which specifies that mercury levels cannot
exceed 0.2 part per million (ppm) in large fish and 0.03 ppm in small fish. The
Bav mercury TMDL also requires that activities avoid release of sediments into
the Bav that have a median mercury concentration greater than 0.2 ppm, and that
existing water quality objectives (0.025 — 0.050 ug /L) for mercury be attained.
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The USFWS also states that “to help ensure that these objectives are met, testing
of sediments for mercury concentrations has been conducted within ponds to be
opened to tidal action, and within sloughs and marshes that mavy scour following
breaching of a pond. As a result of the preliminary testing, a mercury study is
currently underwav to ensure that impacts on biota are minimized during the
restoration process. This mercury_study focuses on the Alviso area where
mercury levels are known to be high, but also includes sampling sites elsewhere
in the South Bay. This study is measuring mercury levels in the sediment, water
column, and various sentinel species; measuring the bioavailability of inorganic
mercury in sediments; measuring mercury methylation across salinity gradients
in managed ponds, marshes, and other habitat types. This study will increase the
understanding of mercury cycling within' the Project area and will inform
management decisions to further minimize mercury exposure.”

As tidal habitat is restored in the ponds, there is a potential for increased
methylmercury (MeHg) production. MeHg is a particular toxic form of mercury
which is more biocavailable to fish and wildlife and therefore can have more
adverse effects. Pond A8 is of special concern since it contains a_significant
amount of mercury-laden sediment. The USFWS states that “restoration of tidal
action at Pond A8 is designed to be reversible so that in the event that
unacceptable ecological impacts begin to occur, tidal exchange to Pond A8 can be
eliminated to prevent long-term adverse impacts.”

On August 13, 2008, RWQCB issued waste discharge requirements and a water
quality certification authorizing Phase One activities for the South Bay Salt Ponds

" Restoration Project. The order requires the USFWS to have all discharge waters

comply with the water quality objectives set by the Basin Plan: monitor all of the
parameters that were proposed in the habitat mitigation and monitoring plan, as
discussed in a later section of this amended consistency determination entitled,
“Monitoring / Adaptive Management”; and comply with the limits set by the
mercury  TMDL for mercury concentrations. This amended consistency
determination requires USEWS to comply with the RWQCB’s authorization. In
addition, Special Condition II-C-4 of this amended consistency determination
requires USFWS to develop a methylmercy monitoring program to assess
methylmercury accumulation at the site in sentinel species, formation of a methyl
mercury technical advisory committee, provides for adaptively managing the

ponds to reduce methyl mercury if levels exceed acceptable, and making the
ponds available to researchers to study methyl mercury. These provisions are

similar to those required for the California Department of Fish and Game Napa
Salt Pond restoration project (BCDC Permit No. 8-04) and by the RWQCSB for

For all these reasons, the Commission finds that the Phase One project, as

conditioned, is consistent with its policies on water quality.

Bay Plan Policies on Fish, Other Aquatic Organisms, and Wildlife and on Tidal Marshes
and Tidal Flats and Subtidal Areas. The Bay Plan policies on fish, other aquatic
organisms, and wildlife state, in part, that “[t]o assure the benefits of fish, other aquatic
organisms, and wildlife for future generations, to the greatest extent feasible, the Bay’s
tidal marshes, tidal flats, and subtidal habitat should be conserved, restored, and



LETTER OF CONDITIONAL CONCURRENCE FOR CONSISTENCY
DETERMINATION NO. CN 10-03

(As Originally Issued on April 29, 2004,

As Amended Through October 17, 2008)

AMENDMENT NO. FIVE

Page 49

_increased.” The policies also state that, “[s]pecific habitats that are needed to conserve,
“increase, or prevent the extinction of any native species, species threatened or endan-
gered, species that the California Department of Fish and Game has determined are
candidates for listing as endangered or threatened under the California Endangered
Species Act, or any species that provides substantial public benefits, should be
protected, whether in the Bay or behind dikes.” In addition, the policies state that “[iln
reviewing or approving habitat restoration programs the Commission should be guided
by the recommendations in the Baylands Ecosystem Habitat Goals report-and should, -
where appropriate, provide for-a diversity of habitats to enhance opportunities for a
variety of associated native aquatic and terrestrial plant and animal species.” Finally, the
policies state that “[tlhe Commission may permit a minor amount of fill or dredging in
wildlife refuges, shown on the Plan Maps, necessary to enhance fish, other aquatic
organisms, and wildlife habitat or to provide public facilities for wildlife observation,.
interpretation, and education.”

The Bay Plan policies on tidal marshes and tidal flats state, in part, that “[w]here and
whenever possible, former tidal marshes and tidal flats that have been diked from the
Bay should be restored to tidal action in order to replace lost historic wetlands or should
be managed to provide important Bay habitat functions, such as resting, foraging, and
breeding habitat for fish, other aquatic organisms, and wildlife. As recommended in the
Baylands Ecosystem Habitat Goals report, around 65,000 acres of areas diked from the
Bay should be restored to tidal action....” The policies also state that “[a]ny tidal
restoration project should include clear and specific long-term and short-term biological
and physical goals, and success criteria and a monitoring program to assess the
sustainability of the project. Design and evaluation:of the project should include an
analysis of: (a) the effects of relative sea level rise; (b) the impact of the project on the
Bay's sediment budget; (c) localized sediment erosion and accretion; (d) the role of tidal
flows;. (e) potential invasive species introduction, spread, and their control; (f) rates of
colonization by vegetation; (g) the expected use of the site by fish, other aquatic
organisms, and wildlife; and (h) site characterization. If success criteria are not met,
appropriate corrective measures should be taken.” The Bay Plan policies on subtidal
habitat, state in part, that “[a]ny proposed filling or dredging project in a subtidal area
should be thoroughly evaluated to determine the local and Bay-wide effects of the
project on: (a) the possible introduction or spread of invasive species; (b) tidal hydrology
and sediment movement; (c) fish, other aquatic organisms and wildlife; (d) aquatic
plans; and (e) the Bay’s bathymetry. Project in subtidal areas should be designed to
‘minimize, and, if feasible, avoid any harmful effects.” :

1. Initial Stewardship Plan. The environmental document for the prejeet ISP outlines the
potential impacts to biological resources in the project area. The document states that
there may be potentially significant and significant short-term (24 hours to 8 weeks)
impacts from elevated salinity in discharges to benthic organisms in several of the
creeks and sloughs in the project area during the initial release period. These short-
term impacts will be mitigated to less than significant levels by the implementation
of mitigation measures such as assessing and maintaining salinity in discharges at
levels to minimize impacts to invertebrates in receiving waters and other water
quality parameters at levels that protect aquatic resources. Special Condition #-G [I-].
outlines the measures that will be required to protect wildlife from water quality
impacts.
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The long-term impacts to vegetation are expected to be less than significant during
the continuous circulation period. Impacts to vegetation in the project area could

occur due to disturbances from the construction of water control structures or the

spread of invasive cordgrass. Impacts from the installation or replacement of water
control structures will result in the loss of an estimated 158,774. square feet (3.64
acres) in the Alviso and West Bay complexes. The environmental document for the
ISP states that “[t]here are no reports of populations of special-status plants within or

-adjacent to the project areas, and survey of the proposed water control structure sites .

did not identify special-status plants in these specific locations. Disturbance and/or
loss of common plan communities at these locations would not jeopardize their
existence. Therefore, this impact is considered less than significant.” Impacts due to
invasive cordgrass will be mitigated to less than significant levels by the

.implementation of mitigation measures, outlined in Special Condition #3II-L, which

requires the removal of invasive cordgrass in areas adjacent to intakes and the
monitoring and removal of invasive cordgrass within the ponds themselves.

Impacts to fish could potentially be significant and significant on a short-term basis
(24 hours to 8 weeks) from elevated salinity in discharges into adjoining waterways
in several of the creeks and sloughs in the project area during the initial release of
water from the ponds. A potential for impacts to juvenile fish by entrainment by the
water control structures also exists. These short-term impacts will be mitigated to
less than significant levels by the implementation of mitigation measures, outlined in
Special Conditions-H-+i-andH-12 [I-C, such as assessing and maintaining salinity
and other water quality parameters at levels protective of aquatic resources and

" possibly closing intakes on salmonid migration routes during periods of juvenile

migration if recommended by the biological opinion. Long-term impacts are
expected to be less than significant during the continuous circulation period.

The environmental document for the preject ISP states that changes in pond
management will result in some wildlife habitat changes. For example, conversion of
project area salt ponds to seasonal ponds will result in substantial loss of open water
foraging habitat for some waterbirds. This conversion will be beneficial to snowy

plovers, however reduction in medium and high salinity ponds will substantially

reduce the available foraging habitat for waterbirds which favor this habitat (e.g.,
sandpipers). The loss of medium- and high- salinity ponds is a significant impact to
waterbirds. Although mitigation measures are proposed to mitigate this impact, the
impact remains potentially significant even with these measures. Mitigation
measures to avoid or minimize impacts to wildlife, in part, include: (1) monitoring
waterbird use and comparing pre-implementation of the Initial Stewardship Plan to
post-implementation monthly monitoring data to determine waterbird use. If survey .
results show a major decline in waterbird populations, adaptive management would
be implemented to manage more ponds as medium- or high salinity batch ponds;
(2) identifying islands and interior levees in need of protection from water level
fluctuation to reduce impacts to nesting bird colonies from increased predator access
and/or flooding; and (3) surveying areas to avoid direct impacts to salt marsh
harvest mouse, salt mouse wandering shrew, burrowing owl, nesting harriers, and
other species, as a result of water control structure construction and if any of these
species of special concern are found, construction would be located outside the
habitat, if possible, or buffers between construction area and species would be
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installed and the species monito.red, or work would be rescheduled until after
nesting season. These mitigation measures are included as Special Condition H-&
I-L . .

While the prejeet ISP may have some significant impacts to some species of fish and
wildlife during the initial construction and discharge period, and by reducing the
number of high salinity ponds, it is expected that the project will quickly provide
improved habitat function for most San Francisco Bay species. The project also will
monitor impacts of the project on fish and wildlife species adjacent to the project to
assure protection of species most directly impacted. For these reasons, the
Commission finds that the proposed project is consistent with its Bay Plan policies
on Fish, Other Aquatic Organisms, and Wildlife and on Tidal Marshes and Tidal
Flats and Subtidal Areas, in that the project will result in improved wildlife habitat
and special conditions are included in this amended consistency determination that
will reduce most of the potential impacts to less than significant levels. '

Phase One (Material Amendment No. Five). Historically, the salt ponds in all three of
the SBSPR Project complexes were comprised of tidal marsh and marsh ecotone -

. habitats. Commercial salt production at the site began as early as the mid-1800s and

continued into the 1990’s. Existing salt pond levees prevent Bay floodwaters and
tides from entering the site. Phase One actions will involve the restoration of
approximately 3,069 acres of former salt ponds to a mosaic of tidal habitat and
managed ponds, which will provide habitat for a broad range of migratory

. shorebirds and waterfowl, marsh-dependent birds, mammals, fish and other aguatic

organisms, including special-status species such as the California clapper rail and the -
salt marsh harvest mouse. The restoration will also establish connectivity among
habitats within and adjacent to the project site, which will allow for the movement of
wildlife between habitat types.

To restore tidal action and hydraulic connectivity at the ponds in Phase One,
approximately 49,134 cubic yards of material will be dredged or excavated from
115,870 square feet (2.66 acres) of fringe tidal marsh to construct pilot channels and
levee breaches. The project will involve approximately 457,865 cubic vards of fill.
The dredeing/excavation associated with the Phase One is considered minor in
relation to the overall size of the project and the resulting benefits to fish and wildife
and the public.

The project goals, monitoring program, and related criteria for determining
restoration success are discussed in an earlier section of this amended consistency

" determination. In designing and evaluation the restoration project, various factors

were considered. For example, the effects of relative sea level rise, which is discussed
in Section V.I of this amended consistency determination.

Project desien and evaluation also considered the scouring of adjacent tidal marshes,
sloughs and channels and the erosion of nearby tidal flats as tidal action is restored
at the ponds in the Phase One project area. This impact will potentially occur when
levees are breached. There mayv be inadequate suspended sediment supply available
to feed the accreting wetland areas. When levees are breached, sediment mav be
eroded from nearbyv tidal flats bv the increased tidal prism, thereby impacting, to
some unknown degree, the resource values of existing tidal flats.
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As discussed earlier in the amended consistency determination, project design and
evaluation also considered the potential for introduction and control of invasive
species. It is expected that the site will be restored, as planned, within four to five
vears following project commencement.

The EIS/R for Phase One activities found that there is potential for significant
impacts to species of birds using the salt ponds. As a result of conversion of 50% of
the salt ponds to tidal habitat (Alternative B in the FIS/R), foraging habitat for ruddy
ducks could be lost. However, given that Phase One aims to introduce gradual
restoration of the SBSPR Project ponds area that will result in approximately 2,450
acres of fidal habitat (16% of the ponds) and 709 acres of managed ponds (5% of the
ponds), this is not an immediate issue of concern for Phase One actions.

' The U.S. Army Corps of Engineers completed a Section 7 consultation with the

USFWS for the entire SBSPR Project. A programmatic Biological Opinion that

‘assessed the potential impacts of the entire project and of the Phase One activities

was completed in August 2008, The USFWS opinion on the effects of Phase One
actions on the endangered salt marsh harvest mouse (Reithrodontomys raviventris)
(harvest mouse), endangered California clapper rail (Rallus longirostris obsoletus)
(clapper rail), threatened western snowy plover (Charadrius alexandrinus _nivosus)
(plover), the endangered California least tern (Sternula antillarum browni) (tern), and
the threatened California brown pelican (Pelecanus occidentalis californicus) is that the
oroject will not likely adversely affect any of these species. Furthermore, the
Biological Opinion found that the creation of tidal wetlands and managed ponds will
greatly increase the amount of habitat that supports these species.

The EIS/R for the project also identified potential impacts to estuarine fish including

the federally listed threatened steelhead. Although, the project is expected to have a

net benefit to steelhead by increasing estuarine habitat, it is possible that steelhead

and other fish could enter managed ponds and become trapped. The project requires

a Biological Opinion from the National Marine Fisheries Service (NMFS). The

Biological Opinion from NMFS is expected in October 2008. Special Condition JI-I-13 -
requires the USFWS to obtain a Biological Opinion from NMFS. In addition, the

USEFWS’s monitoring program includes sampling of pelagic and demersal fish in and

near Ponds A6 and SF2. '

Similar to the ISP, Phase One may have some significant impacts to some species of
fish and wildlife during the initial period of construction and discharge of salt pond

. water into the Bay, and a reduction of high salinity ponds. As with the ISP, it is

expected that the project will quickly provide improved habitat function for most
Bav species. USFWS also will monitor impacts of the project on fish and wildlife
species adjacent to the project to assure their protection.

For these reasons, the Commission finds that the Phase One project, as conditioned,
is consistent with its Bay Plan policies on Fish, Other Aquatic Organisms, and
Wildlife, on Tidal Marshes and Tidal Flats, and on Subtidal Areas.

6. G. Bay Plan Policies on Mitigation. The Bay Plan policies on mitigation state, in part, that

“[p]rojects should be designed to avoid adverse environmental impacts to Bay natural
resources...Whenever adverse impacts cannot be avoided, they should be minimized to
the greatest extent practicable. Finally, measures to compensate for unavoidable adverse
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impacts to the natural resources of the Bay should be required. Mitigation is not a
substitute for meeting the other requirements of the McAteer-Petris Act.” In addition,
the policies state that “[iJndividual compensatory mitigation projects should be sited
and designed within a Bay-wide ecological context, as close to the impact site as
practicable, to: (1) compensate for the adverse impacts; (2) ensure a high likelihood of
long-term ecological success; and (3) support the improved health of the Bay ecological -
system. Determination of the suitability of proposed mitigation locations should be
guided in part by the information provided in the Baylands Ecosystem Habitat Goals
report.” ’

Implementation of the Initial Stewardship Plan and Phase One will lead to significant
changes in a large area of the South Bay. The most significant change over the long term
will be the conversion of a number of ponds from salt production to tidal and managed
wetlands. Over time, a-number-of-animals some wildlife, particularly wading shorebirds
and a few species of invertebrates (e.g. brine shrimp and brine fly) has come to depend
on the higher salinity ponds for foraging and breeding habitat). Other-animals-wildlife
have come to roost and nest on salt pond levees and islands. The Initial Stewardship
Plan is—en—interima and Phase One are first steps toward managing this 16,000-acre
portion of the salt pond complex for wildlife. It seeks to reduce salinity in a number of
the ponds, while maintaining a sufficlent number of ponds at various ‘salinities to
support the species currently utilizing the ponds. Because the ISP is and Phase One are
intended to maximize habitat function in the former salt ponds, most Bay plant and
animal species will benefit from its implementation. In addition, water quality benefits
should also be realized through a reduction in pond salinity and increases in tidal prism
and circulation. Even though, some species, particularly those primarily utilizing higher
salinity ponds, may experience a decline in the number of individuals as acreage of
ponds of such habitat are reduced, Fhrotgh monitoring and adaptive management will
help to -it-isanticipated-that-impactsto-suchspecies—eanbe minimized but not fully
avoided. Hewewer—There is consensus that most Bay species will greatly benefit
through implementation of the Initial Stewardship Plan and Phase One and the eventual
implementation of the long term restoration plan. ' - ek

iHeating: Though the Initial Stewardship Plan will result in the loss of approximately -
3.56 acres of salt pond water surface area, though there will be some short term impacts
on receiving waters as highly saline waters from the salt ponds are eentrolled releasesd
into receiving waters, tidal flats and some channels may experience increased scouring
as a result of increased tidal prism, and theugh some species may experience declines in
populations as the number of high salinity ponds are reduced, the overall pesit
beneficial impact to most Bay species through implementation of the ISP and Phase One
restoration is expected to far outweigh the negative impacts. Furthermore, the project is
self-mitigating.

For the above reasons, the Commission finds that both the Initial Stewardship Plan and
Phase One projects, as conditioned, is are consistent with its laws and policies on
mitigation because the project will result in significantly improved habitat values and is,
thus, self-mitigating.
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H. Bay Plan Policies on Dredding
=

1. Phase One (Material Amendment No. Five). Bay Plan policies on "dredging state in

B

ik

part, that “[dlredeing and dredged material disposal should be conducted in an

- environmentally and economically sound manner. Dredgers should reduce disposal

in the Bay and certain waterways over time...” According to Dredging Policy Two,
the Commission should authorize dredging when it can find that (a) it serves a
water-oriented use or other important public purpose; (b) the materials to be
dredged meet the water quality requirements of the San Francisco Bay Regional
Water Quality Control Board; (c) important fisheries and Bay natural resources will
be protected through seasonal restrictions; (d) the project will result in the minimum

" dredeging volume necessary: and (e) the materials will be disposed-of in accordance

with Policy 3.” Dredeing Policy Three states in part, that dredged materials should,
if feasible, be reused or disposed outside the Bay and certain waterways. Except
when reused in an approved f111 project, dredeed material should not be dlSDOSGd in

the Bay...

As part of the Phase One activities, sediment will be dredged both from the
Commission’s Bay and Salt Pond jurisdictions to breach levees, create pilot channels,
internal channels and habitat islands, create borrow pits, and lower internal levees.
The project will involve placement of the dredged material in the bottom of salt
honds restored to tidal habitat, on levee tops, within ponds for nesting islands, in
historic borrow areas, in ponds to create low berms to guide channel and pond -
development and to partition ponds into smaller management units, and in dredee
cuts to create ditch blocks. :

" The project is desiened to restore habitat at an area desienated for wildlife refuge

use, a water-oriented use as defined in Section 66605 of the McAteer-Petris Act. The
dredged sediment will be reused to create habitat features, such as nesting islands,
and to aid in restoration to, for instance, create ditch blocks and raise pond bottoms.
Dredged material will not be disposed in the Commission’s Bay jurisdiction,
therefore, this project will meet the LTMS (Long Term Management Strategy for the
Placement of Dredged Material in the San Francisco Bay Regiof¥) goal of reusing
dredged material when feasible in restoration and construction projects.

The RWQCB issued a Waste Discharge Requirement and Water Quality Certification

“for the project (Order No. R2-2008-0078) on August 13, 2008, which requires that the

USFWS apply the appropriate dredged material screening procedures to characterize

sediments prior to any dredging in order to prevent the placement of contaminated
sediments on-site. As stated earlier, this amended consistency determination
includes a special condition to ensure that the USFWS complies with the RWQCB’'s

For all the reasons, the Commission finds that the Phase One project, as conditioned, is

consistent with the Commission’s dredeging policies.

j

Bay Plan Policies on Sea Level Rise/Safety of Fills. The Bav Plan policies on Safety of Fills

state in part that, “[tlo prevent damage from flooding, structures on fill or near the

shoreline should have adequate flood protection including consideration of future

relative sea level rise as determined bv competent engineers.” Additionally, these

policies state in part that, “[t]o minimize the potential hazard to Bav fill projects and
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bayside development from subsidence, all proposed development should be sufficiently
hich above the highest estimated tide level for the expected life of the project or
sufficiently protected by levees...” These policies further state in part that, “fl]ocal

" oovernments and special districts with responsibilities for flood protection should
assure that their requirements and criteria reflect future relative sea level rise and should
assure that new structures and uses attracting people are not approved in flood prone
areas or in areas that will become flood prone in the future, and that structures and uses
that are approvable will be built at stable elevations should assure long-term protection
from flood hazards.” :

The USFWS states that the proiect cenerally utilized a.mid-range sea level rise estimate

_ for analysis. The Final EIS/R for the project used the 2001 Intergovernmental Panel on
Climate Change (IPCC) mid-range sea level rise estimate of 6 inches by 2050.(3 mm/yr
average) and 18 inches by 2100 (6 mm /yr average between 2050 and 2100) (IPCC 2001).
The higher rates in the second half of the century reflect the effects of accelerated sea
level rise.

Further, the USFWS states that local subsidence historically occurred due to
croundwater withdrawals, but that a reduced rate of groundwater withdrawals coupled
with the recharge of aquifers, has resulted in decreased subsidence. According to the
USFWS, “[rlecent estimates of vertical land movements in the Santa Clara Valley
(Schmidt and Burgmann 2003) show that only small amounts of subsidence are likely to

" be occurring in the South Bay that are due to groundwater extraction. In this analysis it
is assumed that no land movement due to eroundwater withdrawal takes place.”

The USFWS plans to further consider sea level rise during the detailed design for each
subsequent phase of project implementation, including flood protection levees. Accord--
ing to the USFWS, “[tlhe plans will outline a strategy for low-, mid-, and high-end sea -
level rise predicdons. For example, the plan may include building a-levee to
accommodate the 50-year mid-range sea level rise projection, and incorporate features or
outline a process to deal with higher or lower rates of sea level rise.... Higher than
- anticipated sea level rise could require subsequent design phases to raise the levee (i.e.,
widening and raising the levee or building a flood wall) before sea level rises above the
design level for flood protection. Other options would include overbuilding the levee
initially to anticipate a higher rate of sea level rise, either by building a higher levee, or
by building a levee with a wider base to more easily accommodate future increases in
levee heicht. The future design of the flood protection levee will balance the cost and
benefits of the potential approaches at the time of design. The project-level analysis and
desien will be presented in a future project-level EIS/R. Subsequent phases of
environmental documentation may also be required to address changes to the Project
based on updated sea level rise information and analysis. There may be a need to import
more fill than currently anticipated in the project’s programmatic EIS/R for flood
protection levee construction and maintenance of the flood protection and managed

p_ond levees.”

Most of the public access for Phase One involves trails and observation areas on the top
of, or immediately adjacent to, levees. Some of these trails, particularly those that will be-
part of the Bay Trail spine, will be on levees that protect inland developed areas from
flooding. The U.S. Armv Corps of Engineers is currently studving flood protection in the
South Bav to determine suitable strategies for protecting developed areas from flooding,
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but it is likely that some or all of the levees bordering development will be raised. The
public access on top of raised levees will, thus, be high enough not to be flooded by
anticipated sea level rise. However, depending on adaptive management strategies
developed as restoration proceeds, some of the spur trails at levees of ponds that will be
manaced to provide a variety of habitats may be lost if it is determined that such ponds
should be restored to tidal action or it becomes too costly to maintain these levees. All of
the built structures, such as observation decks, restrooms, interpretive panels, etc. will
either be constructed at elevations sufficient to accommodate expected sea level rise, or
will be removed and relocated. Special Condition II-A, regarding plan review in this -
amended consistency determination will provide the Commission with the opportunity
to review and approve such changes in public access when and if they are proposed.

For these reasons, the Commission finds that Phase One work, as conditioned, is

consistent with the policies on safety of fills, particularly as those policies concern public
access areas affected by rising sea level. :

Continuing Maintenance of the Ponds (as part of Amendment No. Four of Consistency
Determination No. CN 10-03, the following findings have-been were excerpted from BCDC -
Permit No. 4-93, issued to Cargill, to correspond with the maintenance activities the

USFWS is assuming from Cargill) [Note: contains original permit language]

1. Salt Pond Policies: The San Francisco Bay Plan salt pond policies state that “as long

as is economically feasible, the salt ponds should be maintained in salt production and

the wetlands should be maintained in their preserit use....In addition, the integrity of
 the salt production system should be respected (i.e., public agencies should not take

for other projects any pond or portion of a pond that is a vital part of the production

system)....” :

The Bay Plan policies support the continuation of the salt pond system because of its
many environmental and open space benefits. Because they are quite shallow and
thus easily filled for other types of uses and development, the continued economic
viability of the salt pond system is critical. Although a substantial acreage of salt

. ponds have been purchased as a part of the San Francisco Bay National Wildlife
Refuge Complex and by the California Department of Fish and Game, hundreds of
acres are still held in fee ownership by the Cargill. Cargill will continue its solar salt
making process and produce similar volumes of salt as it did on a greater acreage in
the past. '

The project authorized herein also provides for maintenance and conversion of the
existing salt pond for wildlife purposes primarily through existing practices, -
including the use of the floating dredge, called the Mallard, and use and maintenance
of the existing system of “dredge locks.” This method of maintaining the salt ponds,
which has been used for over fifty years, is the most technologically and
economically feasible method for solar salt production in south San Francisco Bay.
As described below, the Final Environmental Assessment (Cargill Maintenance
Activities, dated February 1995) and its background studies also conclude that this
method of salt pond system maintenance is the most feasible. As modified by Special
Conditions herein, incorporating the proposed Best Management Practices to lessen
and mitigate for adverse impacts to marshes and mudflats, fish and wildlife, and
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endangered species habitat, as well as providing for potential lock relocatiohs, the
Commission finds that the salt pond maintenance work authorized herein complies
with the Bay Plan salt pond policies.

Fish and Wildlife. The San Francisco Bay Plan policies on fish and wildlife state that
“the benefits of fish and wildlife in the Bay should be insured for present and future
generations of Californians. Therefore, to the greatest extent feasible, the remaining
marshes and mudflats around the Bay...should be maintained...Specific habitats
that are needed to prevent the extinction of any species, or to maintain or increase
any species that would provide substantial public benefits, should be protected,
whether in the Bay or on the shoreline behind dikes....” :

a. Adverse Impacts and Reduction and Avoidance Measurés

(1) Wetland Impacts. The South Bay marshes and mudflats support a diverse
array. of wildlife, including several special status species such as the
endangered California clapper rail, California least tern and salt marsh
harvest mouse. As described in the Final Environmental Assessment (“FEA”,
Cargill Maintenance Activities, dated February 1995), the past (i-e., pre-BMP)
dredge lock and salt pond levee use and other maintenance. activities
authorized cuwrently in BCDC Permit No. M76-110 have resulted in -
approximately 17 acres of temporal disturbance to South Bay salt marshes at -
‘any one time because as the dredge enters a new dredge lock, the previously
used locks are in the process of revegetating and recovering. As detailed in
the FEA (Cargill Maintenance Activities, dated February 1995), wildlife
habitat values substantially recover within five years of disturbance,
although a small proportion of the 38 locks are accessed so often that they
never fully recover before being re-disturbed. In addition, it should be noted
that these activities have been occurring on an ongoing basis for at least the
last fifty years, thus no pfistine areas of tidal marsh habitat are being
disturbed. :

To reduce the impacts of the project, the USFWS will use a set of Best
Management Practices, which were fully analyzed in the FEA (Cargill
Maintenance Activities, dated February 1995) and are required by Special
Conditions of this Consistency Determination to become part of its operating
practices. Monitoring of Lock B-1 that was accessed using these BMP’s, which
have been further refined based upon that experience, indicates that both the
extent and duration of temporal impacts are significantly less when
implementing the BMP’s. Thus, the 17-acre estimate of temporal wetland
impacts is considered to be conservative. As part of the BMP’s, monitoring of
all maintenance activities, particularly dredge lock use and maintenance, will
provide data on actual impacts using the BMP’s.

(2) wildiife/Endangered Species. As described in the FEA (Cargill Maintenance
Activities, dated February 1995), maintenance activities could potentially
impact fish and wildlife due to temporary habitat loss, disturbance, and
changes in water quality. Impacts to animal species include direct effects on
organisms or nests, removal or elimination of habitat, or other types of
indirect effects such as changes to water quality. While the direct effects are
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3)

considered rela’avely minor, as apprommately 17 acres out of 8,600 acres of
tidal marsh in the South Bay are disturbed at any one time, they may include
impacts on endangered or other special. status -species, which could be
significant.

Dredge Lock Use and Maintenance. The potential impacts on animal species
due to dredge lock use and maintenance include the direct loss of special
status species, including the California clapper rail and salt marsh harvest
mouse, due to excavation and deposition of dredge materials. Clapper rails
may potentially be lost due to deposition of materials on lock levees at high
tide periods when the rails seek refugial cover at such areas. In addition to
the implementation of the Best Management Practices required by Special
Conditions HEMN-and-H-G [I-] and II-K, incuding advanced noticing, pre-
access staking, pre-access surveys, and minimization and avoidance
measures, as stated above, Special Conditions HEN-and-H-O [I-] and I-K
require monitoring during high-tide events to ensure that no clapper rails are
present and, if found to be present, no dredged materials would be placed
within 150 feet of the rail nests.

In addition to direct impacts, dredge lock use and maintenance could result
in the temporary loss of foraging and breeding areas, and high-tide refugia,
which could potentially affect special status species including the salt marsh
harvest mouse and California clapper rail. As noted in the FEA (Cargill
Maintenance Activities, dated February 1995), however, these activities have
been occurring for at least the last 50 years, thus pristine areas are not being
disturbed, and the estimated 17 acres of temporal impacts represent 0.2
percent of the 8,600 acres of tidal marsh in the South Bay. However, in
addition to the measures mentioned above, Special Conditions E-N-andHd-O

" II-] and II-K also requires additional measures recommended by the FEA

(Cargill Maintenance Activities, dated February 1995): (a) preservation and
enhancement of high-marsh features created at prior lock access events;
(b) preservation of outboard vegetation by placing dredged material on the
top and inboard slopes only; (c) replanting access cuts with cordgrass plugs
following egress; and (d) provision of artificial refugial cover, or floating
platforms, several weeks prior to lock access. These measures will reduce
these impacts to a less-than-significant level.

During the three days it takes for a dredge to access a lock and move into the
salt pond, the associated noise, movement and human activity may disturb -
species that inhabit adjacent sloughs, mudflats and tidal marsh. As indicated
in the FEA (Cargill Maintenance Activities, dated February 1995), this activity
may disrupt clapper rails breeding and foraging, harbor seals breeding and
pupping, and the heron and egret breedmg colony located at Mallard Slough.
Thus, Special Conditions 0N and L0 1 I-] and II-K require mitigating for
these impacts by conducting pre-access surveys for clapper rails, and"
maintaining 150-foot-buffer areas around active nests, and by minimizing
active dredging in Bay-side mudflats and tidal marsh near haul-outs, and by
maintaining a 300-foot buffer zone around the active nests in the heron and
egret rookery during the breeding season. In addition, monitoring of the
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nests and rookery will be conducted by qualified biologisfs during active

-dredge lock use, which will provide empirical evidence to be used to modify

these buffers as appropriate.

In its comments on the Draft Environmental Assessment prepared for the
Commission’s review of the project, the United States Fish and Wildlife
Service (Endangered Species Division) indicated that a 150-foot buffer from
active clapper rail nests would not be sufficient. However, the Service
(Endangered Species Division) has not offered, to this date, any data on

-whether a larger buffer would provide substantially more protection for the

rail. As discussed in the FEA (Cargill Maintenance Activities, dated February
1995), this buffer distance was provided, in consultation with the
Commission’s biology consultant, Wetlands Research Associates, by Jules
Evens, a noted expert on clapper rails, and was therefore incorporated into
the proposed Best Management Practices. The required BMP’s also provide
for a qualified biologist to monitor the rails’ activities when a rail nest is near,
but not within a buffer zone. Finally, the project, as conditioned to provide
monitoring of project impacts on sensitive species and re-evaluation of the
BMP’s after five years, will provide specific new data on impacts on the rail
which will later provide the basis for any necessary modification of buffer
distances based upon actual on-site experience.

Finally, the Final Environmental Assessment, has determined that 1ncreased

~ predation of the clapper rails and salt marsh harvest mouse could occur due

to loss of vegetated cover whlch enhances predator access. However, Special
Conditions E-MN—and-H-O II] and II-K require measures to preserve and
enhance beneficial high marsh refugia, preserve and protect outboard
vegetation on lock levees, revegetate access cuts to provide supplemental
refugial access cover, as well as to have the USFWS provide the animal

“damage control program with additional funds to cover the incremental cost

of predator control activities associated with reduced access from levee -
maintenance activities. Thus, this potential impact will be reduced to a less-
than-significant impact.

Salt Pond levee Maintenance. Levee maintenance activities on the salt pond
levees include topping the levees with fresh dredged material, discing and

grading the levees approximately two to three years after topping, grading

the levees and constructing chokers prior to the next round of maintenance.

During the process of placing sediments on salt pond levees, “slip-outs” may
occur, potentially causing a small temporary loss of habitat for clapper rails
and salt marsh harvest mice. Special Conditions EMN-andH-O II-] and II'K
require sloping the levees toward the salt pond interior and creating a choker
which will greatly reduce the possibility of any slip-outs. In addition, Special
Conditions HE-MN-ard-H-O II-] and II-K require pre-access surveys for clapper
rail nests if maintenance is scheduled to occur during its breeding season. If
active nests are found, a 100-foot buffer will be required which, along with
the salt pond levee which itself provides additional buffer from noise and
human activities, will reduce these potential impacts to a less-than-significant
level.
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Topping the salt pond levees with fresh dredged material may result in the
direct loss of individual birds from grading and choker construction and the
temporary loss of bare open surfaces with friable substrate, which is suitable
habitat for species such as the Western snowy plover and California least
tern. Special Conditions H-N—andH-O [I-] and II-K require measures to
reduce and avoid these impacts, including: (a) if maintenance is to occur
during the breeding season of the snowy plover or least tern, pre-access
surveys and observation of a 200-foot buffer between the dredge and any
nests that are found; (b) for maintenance in traditional snowy plover nesting
habitat, consultation with a United States Fish and Wildlife Service biologist
(Endangered Species Division) and development of a maintenance plan that
will fulfill maintenance requirements while providing available plover
nesting habitat; and (c) construction of low, linear islands within salt ponds
traditionally used by nesting snowy plovers. If placed in a location where
deep water surrounds the islands throughout the breeding season (April
through July) these islands would afford protection against terrestrial
predators, particularly the red fox. However, the buffer restrictions required
as part of the BMP's in Special Conditions H-N-and-H-O II-] and II-K, above,
shall not apply to these newly created islands: These required measures will
reduce these impacts to a less-than significant level.

Deposition of sediments eliminates the flat, smooth surface adja'cént to the
water’s edge where snowy plovers forage. While the FEA (Cargill
Maintenance Activities, dated February 1995) identifies this as a less-than-

~ significant impact for adult plovers, which use adjacent ponds for foraging,

there is a potentially significant impact for juvenile plovers if a nest is
present. Therefore, Special Conditions EN-and IO II-] and II-K require pre-
maintenance surveys for nests during the snowy plover breeding season, and
the creation of a 200-foot buffer area around any active nests to preserve
foraging habitat. These measures will reduce the potential impacts to a less-
than-significant level. :

Dredged sediment deposition, which occurs on approximately 5 percent of
the salt pond levees (10 miles out of 200 total) a year, could potentially affect
the California least tern at post-breeding foraging ponds. However,
according to the Final Environmental Assessment, monitoring shows that the
least terns rarely roost on salt pond levees, preferring artificial islands,
duckblinds, boardwalks and other human-made structures. As a result, this
is identified as "a less-than-significant impact by the FEA (Cargill
Maintenance Activities, dated February 1995). The impact will be further
reduced through the creation of artificial islands in traditional least tern
ponds. Special Conditions HE-MN-andH-O II.] and II-K require that these °
islands be placed away from locations where maintenance is scheduled to
occur so that undue disturbance to nesting seabirds and shorebirds is
avoided. :

As with the dredge locks themselves, dredge noise, movement and human
activity potentially disrupt breeding, foraging and roosting activity,
particularly by the Western snowy plover, California gull, Caspian, Forsters
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terns, and California least tern. Special Conditions require the protection of
these species.

Finally, the FEA (Cargill Maintenance Activities, dated February 1995) states
that ‘maintenance activities could potentially force snowy plovers and
California least terns to use marginal breeding and roosting sites which
would increase the possibility of predation, particularly by the red fox. To
reduce 'this potential impact to a less-than-significant level, the best
management practices require the creation of low, linear islands in traditional
snowy plover and least tern breeding and roosting ponds, as well as funding
of the incremental costs associated with increased predator management
activities by the Animal Damage Control personnel.

This amended consistency determination herein provides for various
modifications to the restrictions and mitigation measures required in the
original permit issued to Cargill, Inc, as assigned to USFWS. These
modifications are based upon the biological opinion on the project provided
by the USFWS (Endangered Species Division) in 1995, which based its
conclusions, in part, on the Draft and Final Environmental Assessment, ane
will provide the USFWS with consistent requirements in both its state and
federal permits. These modifications are generally consistent with the
Commission’s findings and declarations contained in the original permit and
are consistent with the policies of the McAteer-Petris Act and the San
Francisco Bay Plan. . '

3. Beneficial Impacts. The Final Enviro_nmental Assessment identifies the following

beneficial environmental impacts for the project:

a. Shorebird and Waterfowl Habitat. The continued maintenance of the salt pond

system preserves - habitat for large numbers of wintering shorebirds and
waterfowl], and as a stopover for numerous migrating bird species. United States
Fish and Wildlife Service studies indicate that the salt ponds hold the majority of
over 30 species of waterfowl. As a whole, San Francisco Bay has been identified
as a site of critical importance to migrating and wintering shorebirds, and over
60 percent of these occur primarily south of the San Mateo Bridge and within the
salt pond system; ' '

wildlife Habitat. The salt pond system provides expanses of open, friable
substrate which is suitable nesting habitat for several shorebird and seabird
populations that did not commonly breed in the South Bay prior to creation of
the salt pond system. These include the American avocet, black-necked stilt,
Forster’s tern, Caspian tern, California gull, western gull and, of note, the first
breeding record for northern California, the black skimmer; :

Snowy Plover Breeding Habitat. The federally threatened snowy plover is not
otherwise present in the South Bay. However, habitat provided by the salt pond
system supports one of the largest breeding populations of snowy plovers in
North America; and
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d. Cadlifornia Least Tern Habitat. The federally endangered California least tern
historically nested atop levees and other locations with open, friable substrate
throughout the salt pond system. Although these sites have not been used lately,
‘least terns still occur locally, and could breed at these locations in the future. In
addition, several of the salt ponds are used by least terns as post-breeding
foraging sites. '

4. Alfernatives. As discussed in detail in the FEA (Cargill Maintenance Activities, dated
February 1995), many of the adverse impacts noted above, particularly those
associated with the use of the dredge, the Mallard, are associated with the use and
maintenance of existing dredge locks Cargill has employed to gain access to the-
ponds. The United States Army Corps of Engineers and others have suggested,
however, that many of these impacts could be avoided through the use of alternative
technologies, or through the relocation of locks. An independent analysis of these
alternatives was conducted by Chris Matson of Vickerman-Zachary-Miller Engineers
for the consultant on the FEA, which was provided in an attachment to the FEA,
along with an additional study completed for the Corps of Engineers. In addition, a
multi-agéncy consultation with Cargill has provided further information on these
alternatives. As summarized in the FEA (Cargill Maintenance Activities, dated
February 1995), these reviews found the following:

a. lock Relocation. This -alternative would include relocating dredge locks to
bayfront segments of levee where there is no marsh, or where access cuts would
be less than 70 feet in order to prevent the need for sidecasting material.
However, out of the 38 extant dredge locks, a total of 16 ponds with dredge locks
have bayfront levees, and of these 8 already have bayfront dredge locks, thus
only eight potentially could be relocated. Of the eight available for relocation,
four would require access cuts over 70 feet long, leaving only four available for
relocation. Finally, given the eroded condition of the existing bayfront locks,
such relocation would likely not be successful. However, as part of the
continuing review of the maintenance program afférded by the pre-maintenance
‘notification and review, further - opportunities for relocating locks from
environmentally sensitive sites to less sensitive sites will be defined. It should be
noted, however, that creation of a new lock requires a period of years before it is
usable, thus any identified relocation opportunities will not likely be available -
during the first five-year period of this amended permit consistency
determination;

b. Internal Locks. This alternative refers to the possibility of creating locks’ within
ponds. While technically feasible in some locations, high maintenance costs and
shortage of borrow material may make these practically infeasible. Furthermore,
the internal locks would not preclude the need for the dredge to cut through
marsh to reach the levee, nor the need to stockpile material on the marsh side of
the levee;

c. Structural Locks. This alternative is estimated to cost in excess of $3,000,000 each
and, as with internal locks, the cost and potential environmental impacts render
these infeasible;
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d.

Land-Based Equipment. Due to the width of the borrow ditch and exterior salt’
pond levees, a 70-foot reach is required and existing land-based equipment with
such a reach are too heavy and could result in levee damage and potential levee
failure. In addition, not all levees are accessible by land. Cargill does use such
equipment when feasible, especially near the salt crystallizers; and

Transportable Dredge. This alternative was found in the Vickerman-Zachary-
Miller report and in analyses in the Review Report, letter from Bill Dutra, and
peer review committee comments, all provided as part of the Final
Environmental Assessment, to be the most technologically feasible in reducing
the use of some of the dredge locks. However, it was estimated that the
transportable dredge would increase current levee maintenance costs by at least

200 percent. '

- The advantage of a transportable dredge is that it would access ponds from the

land, thus reducing the need for the use of some dredge locks, but impacts from
léevee maintenance itself would be identical. The analysis concluded that three
island pond complexes could not be accessed by land, and that 32 pond

- complexes would require substantial infrastructure modifications and |

investment in easements for land access, and three pond complexes would
require little structural modification. The costs of these mod1f1cat10ns are not
included in either of the cost estimates provided.

Finally, while use of the transportable dredge would avoid impacts associated
with dredge lock use, it would create separate impacts not now associated with
dredge lock use. These include: (1) construction of staging areas, or pads, which
would require fill in salt ponds; (2) mobilization of the dredge which would
require 20-25 truckloads of equipment and a 120-ton crane, resulting in air
quality and noise impacts during transport and construction; (3) refueling every
two weeks, in comparison with every two months with the Mallard. This
additional need for fueling increases the potential for fuel spills and leaks into

" adjacent wetlands, more levee disturbance, and significantly increased air

pollution; (4) the transportable dredge, with a muffler, would generate
significantly greater noise than the Mallard, which would result in increased
potential for disturbance of endangered species; and (5) the transportable dredge
has a greater draft than the Mallard, which would necessitate additional dredging
of material from salt ponds to provide flotation, which could result in increasing
dredging amounts.

Therefore, the Commission finds that, due to the additional costs, impacts and
constraints of alternative equipment, the proposed use of the Mallard and
associated dredge locks is the most feasible alternative for salt pond levee
maintenance and its use. The Commission also finds that, as modified by the Best
Management Practices and mmgatlon measures as amended and as identified in
the FEA, USFWS biological opinion, and as required herein, including continued
review of potential lock relocations and other impact minimization and
avoidance measures, the use of the Mallard and associated dredge locks is
consistent with the Bay Plan policies on Fish and Wildlife and Marshes and
Mudflats.
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5. Compliance With Federal and State Endangered Species Acis

a. Applicable legal Requirements. The Federal Endangered Species Act (16 U. S.

Code sections 1531 through 1543) does not impose any requirements on the
Commission in its review and action on this amended pesmit—application
consistency determination. Nevertheless, the Commission has evaluated the
project in terms of this statute and the data and advice provided by the United
States Fish and Wildlife Service.

The California Endangered Species Act (Cal Fish and Game Code sections 2050
through 2068) contains several provisions that apply to this consistency
determination application. First, the Act contains several legislative findings that
are pertinent. Section 2052 provides in pertinent part that “[i]t is the policy of the-
state to conserve, protect, restore, and enhance any endangered species or any
threatened species and its habitat...” Section 2053 provides in pertinent part that
“[i]t is the policy of the state that state agencies should not approve projects as
proposed which would jeopardize the continued existence of any endangered
species or threatened species or result in the destruction or adverse modification
of habitat essential to the continued existence of those species, if there are
reasoriable and prudent alternatives available consistent with conserving the
species or its habitat which would prevent jeopardy” and that “reasonable and
prudent alternatives should be developed by the department [of Fish and Game],
together with the project proponent and the state lead agency, consistent with

~ conserving the species, while at the same time maintaining the project purpose to

the greatest extent possible.” Finally, section 2055 provides in pertinent part that
“[ilt is the policy of this state that all state agencies, boards, and commissions

shall seek to conserve endangered species and threatened species and shall |
utilize their authority in furtherance of the purposes of this chapter [the .
California Endangered Species Act].”

In furtherance of these express policies, the Act establishes a series of procedural
requirements for the Commission when it acts as the lead agency, as the
Commission is in this case. First, the Commission must consult with the State
Department of Fish and Game to ensure that the prepesed project is not likely to
jeopardize the continued existence of any endangered or threatened species (Cal.
Fish and Game Code section 2090(a)). As part of that consultation process, the
State Department of Fish and Game (“the Department”) must provide a written
statement to the Commission concerning whether or not the proposed activity
would have such an impact or would result in the incidental taking of any such
species (section 2090(b)).

Second, if the Department finds that an activity is likely to result in jeopardy, the
Department must specify to the Commission reasonable and prudent alternatives
consistent with conserving the species that would prevent jeopardy to the
continued existence of the species or the destruction or modification of essential
habitat. If the Department determines that an incidental taking may occur, the
Department must also specify to the Commission necessary and appropriate
measures to minimize the adverse impacts of the incidental taking (section 2091).
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Third, if the Department finds that an activity is likely to result in jeopardy, the
Commission must require reasonable and prudent alternatives consistent with
conserving the species and preventing jeopardy (section 2092(a)). If specific
economic, social, or other conditions make these alternatives infeasible, the
Commission may still approve the project despite a finding of jeopardy if both of
the following conditions are met: (1) the Commission requires reasonable
mitigation measures to minimize the adverse impact of the project on the

“endangered or threatened species or on the essential habitat and (2) the

Commission finds that (i) the benefits of the propesed project clearly outweigh
the benefits of the project as carried out with alternatives consistent with
avoiding jeopardy and (ii) the applicant has not made an irreversible or
irretrievable commitment after the commencement of consultation with the
Department that forecloses the opportunity for formulating and implementing
alternatives that would prevent jeopardy (section 2091(b)). In any case, the
Commission may not approve a project that would likely result in the extinction
of any threatened or endangered species based on the best existing scientific
information (section 2091(c)). ' ~

The Department has not provided the Commission with a jeopardy opinion.

Commission Consultation With the State Department of Fish and Game and Other
Agencies. To meet the requirements of the State Endangered Species Act and the
Commission’s own policies and procedures, the Commission staff mailed a copy
of the application to the State Department of Fish and Game on October 20, 1994
and a summary of the application, including the draft environmental assessment -
of the proposed project, to the State Department of Fish and Game on October 18,
1994. The Commission staff also mailed a copy of the application and the
application summary, including the draft environmental assessment, to other

- interested agencies, including the United States Fish and Wildlife Service, on
October 18, 1994. :

The application summary and the draft environmental assessment identified the
following species located in the vicinity of the Cargill facilities as having some

level of protection or recognition under the California Endangered Species Act:

the salt marsh harvest mouse (endangered), the California clapper rail
(endangered), the California least tern (endangered), the Alameda song sparrow
(California species of special concern), the salt marsh common yellow throat -
(California species of special concern), the Western Snowy Plover (California
species of special concern), the Double-crested Cormorant (California species of
special concern), the California gull (California species of special concern), the
Northern harrier (California species of concern), the Burrowing owl (California |
species of special concern), the short-eared owl (California species of special
concern), the California horned lark (California species: of special concern), and
the salt marsh wandering shrew (California species of special concern).

On December 15, 1994 and on January 12, 1995, Brian Hunter, Regional Manager
of Region 3, California Department of Fish and Game, wrote to Richard Cooper
of the Commission staff in response to these documents. On December 13, 1994,

Joel A. Medlin, Field Supervisor, United States Fish and Wildlife Service, wrote
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to the Commission, Attn.: Richard Cooper. In addition, staff members of the
Commission, the California Department of Fish and Game, the United States Fish
and Wildlife Service, the U. S. Army Corps of Engineers, and other interested
parties have met on many occasions to discuss the implications of this project
viz-a-viz compliance with the State Endangered Species Act, the Federal
Endangered Species Act, and other applicable laws and policies.

Consistency of-the—Permit With the State Endangered Species Act. These letters
and discussions raise a number of issues relative to the State Endangered Species
Act. This process led to the incorporation of numerous requirements into this
amended ~consistency determination to protect various endangered and
threatened species. Those requirements are contained herein.

Eventually, these discussions eliminated any disagreement on all but the
following issues regarding compliance with the federal and state Endangered
Species Acts: (1) the suitability of the proposed best management practices,
(2) the restoration of 34 acres for suitable habitat for the salt marsh harvest mouse
and the California clapper rail, (3) the use of vegetative cover and floating rafts to
compensate for the loss of upland refugia needed at high tide, (4) the decision to
require a 150-foot buffer zone around clapper rail nests during the breeding
season for the Cargill dredge when entering or exiting a pond through a dredge
lock, (5) the suitability of using a 100-foot buffer zone around clapper rail nests
during the breeding season when working on levee maintenance, (6) the
suitability of maintaining a 200-foot buffer zone around any snowy plover or
least tern nests during the breeding season, (7) the suitability of requiring the
construction of low linear islands in salt ponds and making suitable roosting
habitat available at all times as a mitigation measure, and (8) the reliance on
Animal Damage Control personnel as a mitigation measure to reduce potential

_increased predation caused by temporary changes in habitat.

Tt should be noted that most if not all of the objections raised come from the
USFWS (Endangered Species Division) in 1995, not the California Department of
Fish and Game. Although the Commission has traditionally considered the
comments from this agency, neither the Commission’s own'law and regulations
nor the Federal or State Endangered Species Act requires the Commission to
incorporate those comments or recommendations into the Commission permait
consistency determination.-

As described more fully in the environmental assessment and in the application
summary and staff -recommendation, the Commission finds that the
implementation of the best management practices and other mitigation measures
described in the assessment and required by this amended pessmit consistency
determination will adequately protect the endangered and threatened species
that Cargill's activities may affect, especially the California clapper rail, the salt

marsh harvest mouse, the California least tern, and the western snowy plover. '

In. addition, the adoption of all of the recommendations of the USFWS
(Endangered Species Division) on these issues would make the continued
operation of the Cargill salt operation extremely difficult, if not impossible. Most,
if not all, of Cargill’s significant maintenance work must occur other than during
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~ the winter months. The draft environmental assessment identifies approximately
one-third of the existing 38 dredge locks as having nests located in or near them.
Thus, the adoption of much larger “buffer zones” within which no work could
occur. during the breeding season would severely hamper Cargill’s ability to
conduct necessary levee maintenance activities and could eventually lead to
substantial problems maintaining the levees that make up the salt pond system.

Moreover, the USFWS (Endangered Species Division) has not presented any data
that shows that the operation of the dredge “Mallard” or Cargill’s levee
maintenance activities threaten the identified species. In fact, it appears that the
past construction of the locks has created conditions attractive to the California
clapper rail, the species of most concern. Therefore, the Commission finds that
the conditions imposed in this amended consistency determination will provide
adequate protection to the California clapper rail, the California least tern, the
salt marsh harvest mouse, and the snowy plover.

Finally, many of the areas of concern that this consistency determination
ieation has raised are characterized by a lack of substantial data so that a
complete evaluation of the potential impacts of the proposed maintenance
activities and proposed mitigation measures is difficult. Special Conditions to the
amended ‘consistency determination respond to this lack of data and resultant
uncertainty by requiring Cargill to monitor its activities and to provide the
Commission with a report at the end of five years that summarizes the work .
completed, the best management practices used, and any impact on threatened
or endangered species. If necessary, the Commission may at any time require .
modifications to the best management practices if it determines such changes are
appropriate to protect special status species after appropriate consultation.

Bay Fill. Section 66605 of the McAteer-Petris Act, in part, provides that "further filling
of San Francisco Bay should be authorized only when public benefits from fill clearly
exceed public detriment from the loss of the water areas and should be limited to
water-oriented uses (such as..water-oriented recreation..) or minor fill for -
improving shoreline appearance or public access to the bay....That fill in the bay for
any purpose, should be authorized only when no alternative upland location is
available for such purpose...That the water area...to be filled should be the minimum
necessary to achieve the purpose of the fill....That the nature, location and extent of
any fill should be such that it will minimize harmful effects to the bay area, such as,
the reduction or impairment of the volume surface area or circulation of water, water
quality, fertility of marshes or fish or wildlife resources...."

The project authorized herein includes the continued practice of using existing
dredged material stockpile locations, some of which are located in the Commission’s
Bay jurisdiction. These stockpiles, which are used to dry material in order to create
an effective dam after dredge lock and salt pond access, are re-used, thus
disturbance occurs generally in the same location. Therefore, Cargill asserted that no
“new” il is proposed. However, as the material is removed and then replaced with
new material on each pass (typically once every 5 to 10 years), the Commission finds
that the material is new Bay fill each time it is placed. The staff notes that the fill
associated with this activity has a very unique type and purpose. The temporary fill

authorized herein is a necessary part of maintenance activities for shoreline
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protection surrounding the salt pond system. Thus, the proposed fill is used to
prevent salt pond waters, at various levels of salinity, from entering Bay waters, or
the reverse, and is an integral part of the solar production of salt. The Cargill has
used the same stockpile locations at the dredge locks for many years, as it has
determined, through practice, where the best locations are for the purpose of
maintaining salt pond levees and preventing unnecessary erosion of the dredge
locks themselves. As the levee tops are disced and graded prior to maintenance, and
the levee sides are steep, the use of stockpiles in the Bay are the only feasible
alternative available to Cargill. The amount of fill placed in the stockpiles is that
which the dredge crews determine is the amount required for the damming of the
levees. It does not appear that more Bay mud is stockpiled than is necessary;
however, this is a judgment that is difficult to verify. The project, as conditioned,
includes several methods to minimize the amount of fill placed and any adverse
impacts, including staking the stockpiles areas to reduce them to a minimum foot-
print. Finally, the authorized project provides many public benefits, including the
habitat maintenance described above, flood protection, retaining 29,000 acres in open
space, and the provision of benefits to the local, regional and national economies.

Therefore, the Commission finds: (1) that the public benefits of the temporary fill,
including the provision of habitat and open space, flood control, and continuation of
an existing industry, outweigh the detriments of the temporary fill; (2) that the
temporary fill is a necessary part of maintenance that provides continued shoreline

_protection and is, therefore, an allowable use under the McAteer-Petris Act and is
consistent with the Bay Plan policies on fill; (3) that the temporary fill is the

minimum amount necessary, as a result of long-time practices and special conditions
of this amended consistency determination; and (4) that no feasible upland
alternative exists for the fill.

Dredging. The San Francisco Bay Plan policies on dredging stated, in part, that
“dredging should be authorized when the Commission can find that the applicant
has demonstrated that the dredging is needed to serve a water-oriented use or other

“important public purpose, the materials to be dredged meet the water quality

requirements of the San Francisco Bay Regional Water Quality Control Board,
important fisheries and Bay natural resources would be protected, and...the
maximum feasible amount of dredged material should be disposed of at non-tidal
sites or in the ocean. Until non-tidal upland disposal sites are secured and ocean -
disposal sites designated, aquatic disposal in the Bay should be authorized at sites

" designated by the United States Army Corps of Engineers and the Commission.

Dredged materials disposed of aquatically in the Bay, particularly at the Alcatraz
Island disposal site, should be carefully managed to ensure that the amount and
timing of disposal does not create navigational hazards, adversely affect Bay
currents or natural resources of the Bay, or foreclose the use of the site by projects
critical to the economy of the Bay Area.” .

The dredge lock use and maintenance include the dredging of the dredge lock access

channels in the Bay, where the dredged material is either placed in stockpiles or used '
on dredge lock or salt pond levees. If the access channel is greater than 70 feet in
length, the dredge cannot reach these locations, and the material is sidecast. The
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project also includes periodic dredging at the Redwood City loading dock and
Newark barge canal, with disposal on top of salt pond levees, in salt pond borrow
ditches, at dry land locations, or at an available Bay or ocean disposal site.

As part of the Best Management Practices required herein, the USFWS is required to

" decrease dredging and dredging impacts by (1) placing dredged material excavated

from the dredge lock interior into temporary areas along the access cut, then pulling

‘the material back into the cut upon exit, (2) excess material excavated from the

dredge lock interior not needed for dredge lock maintenance will be placed on the
salt pond levees or in salt.pond borrow ditches for later salt pond maintenance; and
(3) maximizing opportunities for placing material from the access cut on existing
stockpiles. '

The purpose of the proposed dredging for dredge lock use and maintenance is to .
maintain and continue existing solar salt production in San Francisco Bay. As noted
above, analysis of alternative methods and technologies appears to indicate that -
there is no other viable method of conducting such maintenance. '

~ As stated previously, the proposed dredging for salt pond maintenance activities is
. an activity that has been occurring on an ongoing basis for at least the last fifty years.

Throughout this period, the original permittee has frequently been in contact with
the San Francisco Bay Regional Water Quality Control Board regarding these
activities, and the Regional Board has not objected to their continuation. Both the
original permittee and the Commission staff contacted the Regional Board regarding .
this project and, to date, no objections have been received. There are, however, the
following potential impacts on water quality, which are discussed in the Final

-Environmental Assessment as follows:

a. Changes in Turbidity -and Dissolved Oxygen. As discussed in the Final

Environmental Assessment, most of the material dredged from the access cut is
placed on levees or on stockpiles, both of which are above the mean high water
line. However, a portion of the material is placed below the Mean High Water
line and enters the water column. These impacts are considered insignificant, as
they occur within tidal sloughs, mudflats and tidal marsh, where high levels of
turbidity already occur and the benthic organisms present in those locations are
adapted to such conditions. Monitoring of dredging associated with levee
maintenance shows an increased turbidity and decreases in dissolved oxygen
that last five to seven days, potentially resultirig in small localized fish kills in
low salinity ponds where fish occur. This effect occurs in the salt ponds
themselves, and only in a small portion of the ponds where the dredge is actively
dredging, and ambient levels are attained after one week following dredging;
and : '

b. Contaminants. As described in detail in the Final Environmental Assessment,
existing levels of background mercury in the sloughs and marshes of South Bay .
are high and are found in rails and other species and proposed dredging may

" increase the bioavailability of this contaminant. However, recent analyses
conducted by scientists associated with the Aquatic Habitat Institute indicate
that significant increases in sediment concentrations of mercury from the
proposed activity are highly unlikely. For example, at Lock A7, where some of
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the highest mercury concentrations in the South Bay occur, an estimated
potential increase of mercury concentration of 0.066 mg/kg could occur that is
within the range of natural variation of mercury levels in the area. However, as a
result of inter-agency consultations, a one-time testing program was conducted
by Cargill which is intended to determine whether the authorized project results
in any significant increasés of bioavailable mercury in the areas near the levees
and locks, or in the prey of the clapper rail.

The Commission finds, therefore, that based upon the results of its review of
available data, the requirement on the part of the original permittee to develop
adequate data on the water quality impacts of the project, and on the
requirement for Gazgill USFWS to obtain further authorization from the Regional
Water Quality Control Board, the project, as conditioned, is consistent with the
Bay Plan policies on water quality.

Public Access. The San Francisco Bay Plan policies on public access state that "in
addition to the public access to the Bay provided by waterfront parks, beaches,

‘marinas, and fishing piers, maximum feasible access to and along the waterfront

and on any permitted fills should be provided in and through every new

~ development in the Bay or on the shoreline...Public access improvements

provided as a condition of any approval should be consistent with the project

“and the physical environment, including protecﬁori of natural resources, and

provide for the public's safety and convenience....Access to the waterfront should
be provided by walkways, trails, or other appropriate means and connect to the
nearest public thoroughfare where convenient parking or public transportation
may be available...." :

The original project proposed providing access for scientists, agency staff
persons, and other interested parties to the mitigation site in order to review and
study the progress of marsh restoration in a former salt pond. It has not,
however, proposed public access to the salt pond levees or any access -
improvements as part of the project. However, access to almost 50 percent of the

salt pond system is currently provided by the San Francisco Bay National

Wwildlife Refuge. In addition, the project authorized herein would not include any

additional impacts, or burdens, to existing public access in the area of the project.

Thus, the Commission was not able to find any burden, or nexus, between the
authorized project and public access needs. In addition, these are areas of

extremely valuable habitat for large numbers of wildlife that could potentially be

harmed by unregulated human intrusion, especially during certain seasons of the

year. Finally, most potential locations to provide access are along narrow salt

pond levees constructed out of Bay mud, which may not be conducive to public

access due to the type and quality of the surface materials, periodic topping with -
fresh sediments, their proximity to high tides, and other safety considerations,
particularly during stormy conditions.

The Commission finds, therefore, that although the maintenance work
authorized herein includes no additional public access, the project is consistent
with its policies on public access.
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d. Mitigation. The Bay Plan policies on mitigation, state, in part, that "..mitigation
for the unavoidable adverse environmental impacts of any Bay fill should be

considered by the Commission in determining whether the public benefits of a
fill project clearly exceed the public detriment from the loss of water areas due to
the fill and whenever mitigation is necessary for the Commission to comply with

the provisions of the California Environmental Quality Act... Mitigation should

consist of measures to compensate for the adverse impacts of the fill to the
natural resources of the Bay, such as to water surface, volume or circulation, fish
and wildlife habitat or marshes or mudflats...When mitigation is necessary to
offset the unavoidable adverse impacts of approvable fill, the mitigation program
should assure: (1) that benefits from the mitigation should be commensurate
with the adverse impacts on the resources of the Bay and consist.of providing
area and enhancement resulting in characteristics and values adversely affected;

(2) that the mitigation would be at the fill project site, or if the Commission

determines that on-site mitigation is not feasible, as close as possible; (3) that the
mitigation measures would be carefully planned, reviewed, and approved by or
on behalf of the Commission, and subject to reasonable controls to ensure
success, permanence, and long-term maintenance; (4) that the mitigation would,
to the extent possible, be provided concurrently with these parts of the project
causing adverse impacts; and (5) that the mitigation measures are coordinated
with all affected local, state, and federal agencies having jurisdiction or
mitigation expertise to ensure, to the maximum practicable extent, a single
mitigation program that satisfies the policies of all the affected agencies....”

As delineated in the Final Environmental Assessment, an estimated maximum of
17 acres of disturbance to existing salt marsh have occurred in the past due to
maintenance activities conducted prior to the use of the BMP’s required herein at

~any one time. These impacts are considered temporal, however, in that the

wetland and habitat values of the disturbed areas regenerate within five years
after disturbance (although a small number of locks are accessed more than once
each five years, thus this small proportion of locks may not fully regenerate

before being re-disturbed). :

As mitigation for the estimated 17 acres of temporal impacts, the original
permittee implemented a mitigation program to convert a 49 -acre portion of salt
pond B-1 to salt marsh, including low, intermediate, and high tidal marsh. The
restoration project will provide suitable habitat for special status species,
particularly the California clapper rail and salt marsh harvest mouse. The
mitigation” project will include constructing new levees within a salt pond,
grading the area to be converted to appropriate elevations, then breaching the
existing exterior levee to restore fidal action to the site. At this time, the amended
consistency determination requires natural revegetation, as opposed to planting
wetland species, and allowing the salt marsh to be naturally colonized by
wetland species. Special Conditions in the original permit, however, required a
five-year monitoring program, at which time, if deemed necessary, Cargill would
take necessary measures to ensure the success of the mitigation. Furthermore,
even though the 17-acre estimate of temporal impacts is considered to be
conservative (i.e., a high estimate), if monitoring of project impacts reveals that
more acreage is being disturbed than 17 acres, Cargill would have to increase the
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size of the mitigation area to maintain a 2-to-1 ratio. The additional 15 acres of
fidal marsh restoration authorized and required by Amendment No. One herein,
as recommended by the USFWS (Endangered Species Division) in 1995, will
better offset potential impacts of salt pond maintenance activities on clapper rails
to the point that some of the impact avoidance measures required by the original
permit can be eliminated. '

- The three potential sites proposed for mitigation include Salt Ponds 1 and 9 in

the Baumberg system, and Salt Pond 23 in the Alviso system. In consultation
with the appropriate resource agencies, including the United States Army Corps
of Engineers, United States Fish and Wildlife Service, and Department of Fish
and Game, the Salt Pond B-1 alternative was selected, as this pond has the
greatest potential for successful restoration.

In determining the appropriateness of the mitigation, it should be noted that salt

onds, particularly those with low salinity, do provide habitat for several species
of fish and wildlife. Thus, tidal restoration of a 34-acre salt pond would take 34
acres of salt pond out of production and convert existing habitat values.
However, this would be only a very small proportion-of the existing 29,000-acre

. salt pond system.

The Commission finds, therefore, that the conversion of 34 acres of salt pond B-1
is appropriate mitigation for the adverse impacts of the project, and will provide
2-to-1 mitigation for the habitat values disrupted by the project. As such, the
mitigation is consistent with the Bay Plan policies on mitigation. '

Environmental Document-Lead Agency. As lead agency for the maintenance
project (conducted for the permit issued to Cargill in 1995), the Commission
complied with the California Environmental Quality Act through use of its
“functional equivalency” regulations. The Commission prepared, with the
assistance of a peer review committee, made up of experts in fields of wetlands,
endangered species, fisheries and engineering, a Notice of Preparation of the
Environmental Assessment, and a Draft Environmental Assessment, and
received numerous comments, which, along with responses to these comments,
have been incorporated into the attached Final Environmental Assessment. The
‘Commission finds that, with the inclusion of the Best Management Practices and
other conditions listed in Section II, above, along with 34 acres of mitigation for
the estimated 17 acres of temporal impacts of the project, the project will have no
significant adverse impacts on the environment, and will include substantial
environmental and economic benefits, and hereby approves the environmental

- assessment. The Commission further finds and declares that, under the terms

and conditions stated herein, the project authorized herein is consistent with
Public Resources Code sections 21000 though 21177. 1.

K. Amendments

1. Amendment No. One. Amendment No. One resulted in revisions to Special
Condition H-B-2 II-P, “Prevention of Flooding,” to clarify the language declaring that
the Commission is not responsible for any flooding that could result from. the
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project. These revisions do not materially alter the project and thus are consistent
with Regulation Section 10822, which authorizes the Executive Director to issue a
non-material amendment.

Amendment No. Two. Amendment No. Two authorized the dredging of an
additional 3,595 cubic yards of material from the Alviso System Al4 and Alviso.
System A16. The additional material must be dredged to create' deeper, intake [out
flow channels through wetland vegetation. The area of impacts through wetland
vegetation will remain the same, as the channels will be dredged deeper, not wider.
The work authorized under Amendment No. Two is not a material alteration of the
project and is thus consistent with Regulation Section 10822, which authorizes the
Executive Director to issue a non-material amendment. -

Amendment No. Three. Amendment No. Three authorizes an increase in the area that
fill will be placed in the Island Ponds (Ponds 19, 20, and 21) from 67,953 square feet
to 148,500 square feet. ' This increase in fill area is necessary as it has been
determined that the fill should be placed in such a way as to not be higher than one
foot above the pond bottom in order to allow for the establishment of marsh
vegetation within the ponds while maintaining adequate water drculation.
Additionally, Amendment No. Three revises the monitoring requirements for the
waterbird surveys, allowing these surveys to occur every two months rather than
every month. The Service believes that bimonthly surveys will still provide sufficient
data to analyze the evolution of the ponds and will reduce the financial burden of
monthly surveys. All these modifications are simple. refinements to the previously
defined project and do not materially change it. Thus, the work authorized in
Amendment No. Three is not a material alteration of the project and is thus
consistent with Regulation Section 10822, which authorizes the Executive Director to
issue a non-material amendment.

Amendment No. Four. Amendment No. Four authorizes the excavation of 3,700 cubic

- yards of material to widen the tidal channel conveying water from Pond Al4 to

Coyote Creek. Currently, Bay water is taken in at Pond A9 at high tide, circulated
through Ponds A10, AIl and is returned to the Bay at low tide through the Pond
Al4’s water control structure. The water control structure discharges water into a
small tidal slough channel that was dredged to connect with an existing tidal
channel that leads to Coyote Creek. The slough channel that receives water from
Pond Al4 is too small and restricts discharge from the pond and thus, the residence
time for water in the pond is too long, decreasing dissolved oxygen levels in the
water. In order to increase the levels of dissolved oxygen in the discharged water to
remain in compliance with Regional Water Quality Control Board’s water discharge .
requirements, it is necessary to increasing the capacity of the dredged slough
channel in order to facilitate increased circulation of water through Ponds A9-Al4.
Approximately 0.5 acres of tidal marsh will be removed during the excavation.
However, the channel that will result in this loss of marsh habitat will benefit the
overall health and functionality of the ponds that are part of the Initial Stewardship
Plan, because water quality and circulation of several hundred acres of former salt
ponds will be greatly improved, thereby improving wildlife habitat. The work
authorized in Amendment No. Four, therefore does not constitute a material change
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of the originally authorized project and therefore is consistent with Regulation
Section 10822, which authorized the Executive Director to issue a non-material
amendment.

5. Material Amendment No. Five. Amendment No. Five authorizes Phase One of the
South Bay Salt Ponds Restoration Project, which, among other things, would result
in restoring approximatelvy 330 acres of former salt ponds to tidal habitat,
reconfiguririg some salt ponds to provide approximately 479 acres of managed
wetlands and approximately 1,400 acres of reversible muted tidal marsh, installing
various public access improvements, including approximately 2.5 miles of public
access trails, retrofitting approximately 0.75 acres of existing trail, building three
viewing platforms, and installing one chemical toilet, and monitoring the changes to
the ponds to inform decisions on how to best adaptively manage the pond system to
provide the greatest ecological benefit. The original consistency determination
contained extensive Special Conditions that assured that all construction practices
were conducted to minimize impacts to existing habitat, fish and wildlife, water
guality, and possible flooding. Material Amendment No. Five adds special
-conditions that expanded monitoring requirements to include ponds modified by -
Phase One improvements and to inform future adaptive management decisions, that
required analysis of methyl mercury behavior in various ponds, that required a

variety of public access improvements, including monitoring public use of public .

access facilities, authorized in-king repairs and maintenance of authorized facilities,
and notified the USEFWS that the Commission’s “Bay” jurisdiction followed the
deliberate introduction of tidal actions (the commission will have both “Bay” and
“salt pond” jurisdiction in former salt ponds returned to tidal action. These special
conditions are necessary to meet the specific requirements of the McAteer-Petris Act
(regarding (jurisdiction, placement of fill) and the San Francisco Bay Plan (policies
on Fish, Other Aquatic Organisms, and Wildlife, Water Quality, Tidal Marshes and
Tidal Flats, Subtidal Areas, Dredging, Public Access, Salt Ponds, and Mitigation).

Commission Jurisdiction. Government Code Section 66610(c) defines the Commission’s
salt pond jurisdiction as “...all areas which have been diked off from the bay and have
been used during the three years immediately preceding the effective date of the
amendment of this section during the 1969 Regular Session of the Legislature for the

. solar evaporation of bay water in the course of salt production.” All of the ponds that

are a part of Phase One satisfy those criteria and therefore are subiject to this amended
consistency determination are and will continue to be with the Commission’s salt pond
jurisdiction. Commission Regulation Section 10710 supports this conclusion; it states
that areas once subject to Commission jurisdiction remain subject to that same
jurisdiction even if filled or otherwise artificially altered. Further, Government Code
Section 66610(a) defines the Commission’s “Bay” jurisdiction as “...all areas that are
subject to tidal action....” Phase One will result in breaching some salt pond levees and
opening them to tidal waters and therefore, will extend -the Commission’s “Bay”
jurisdiction inland to Mean Hich Tide or, in areas containing tidal marsh, to the inland
edee of marsh vegetation up to five feet above Mean Sea Level (Material Amendment

No. Five).
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Coastal Zone Management Act. The Commission, pursuant to the Coastal Zone
Management Act of 1972, as amended (16 USC Section 1451), and the implementing
Federal Regulations in 15 CFR Part 930, is required to review Federal projects within San
Francisco Bay and agree or disagree with the Federal agency’s determination that the
project is consistent. with the Commission’s amended coastal zone management
program for San Francisco Bay. The Commission finds and certifies that the work
proposed by the USFWS as conditioned and described herein and in the information
submitted, is within the coastal zone and is consistent with the Commission’s amended
coastal zone management program for San Francisco Bay, as approved by the
Department of Commerce. .

N. Environmental Review. The California Department of Fish and Game (DEG) and the

USFWS, as lead agencies for the overall project, prepared, circulated and, on March 11,
2004, certified a Final Environmental Impact Report/Environmental Impact Statement
(EIS/R) for the South Bay Salt Ponds Initial Stewardship Plan. The same two agencies
prepared and circulated a revised version of the EIS/R, which evaluates the potential
impacts of Phase One actions. The Final EIS/R was issued in December of 2007 and
certified by the DEG in March 2008. '

_ Conclusion. For all of the above reasons, the Commission finds that the benefits of the

proposed project exceed the detriments of the fill and the project will sufficiently protect
fish and wildlife resources and maintain water quality in the Bay. Therefore, the project
is consistent with the Commission’s. amended coastal zone management program for
San Francisco Bay. ‘

Executed in San Francisco, California, on behalf of the San Francisco Bay Conservation and
Development Commission on the date first above written.

WILL TRAVIS
~ Executive Director
San Francisco Bay Conservation and
Development Commission

By:(__ S
BOB BATHA
Chief of Permits
BB/MD/ra |
cc: U.S. Army Corps of Engineers, Attn: Regulatory Functions Branch

San Francisco Bay Regional Water Quality Control Board,
Attn: Certification Section :

‘Environmental Protection Agency, Attn: Mike Monroe, WTR-8

'H.T. Harvey and Associates, Attn: John Bourgeois
State Coastal Commissiori, Attn.: Steve Ritchie



